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The Judgrment of the Court was delivered by

B.P. JEEVAN REDDY, J.- This petition  raises a question
concerning the freedom of press vis-A-vis the right to
privacy of the citizens of this country. It also raises the
guestion as to the paraneters of the right of the press to
criticise and comrent on the acts-and conduct of public
of ficials.

2.The first petitioner is the editor, printer and publisher
of a Tam | weekly nmagazine Nakkheeran, published from

Madr as. The second petitioner is the associate editor of
the nmagazine. They are seeking issuance of an appropriate
wit, or der or direction under Article 32 of the

Constitution, restraining the respondents, viz., (1) State
of Tam | Nadu represented by the Secretary, Hone Departnent,
(2) | nspect or General of Prisons, Madr as and (3)
Superintendent of Prisons (Central Prison), Salem Tamnil
Nadu fromtaking any action as contenplated in the second
respondent’s conmuni cation dated 15-6-1994 and further
restraining themfrominterfering with the publication of
the autobi ography of the condemed prisoner, Auto Shankar
in their magazine. Certain other reliefs are prayed for in
the wit petition but they are not pressed before us.

3. Shankar @ Gauri Shankar @ Auto Shankar was charged ' and
tried for as many as six murders. He was convicted and
sentenced to death by the | earned Sessions Judge, Chengl epat
on 31-5-1991 which was confirnmed by the Madras Hi gh Court on
17-7-1992. H s appeal to this Court was dism ssed on 5-4-
1994. It is stated that his nmercy petition to the President
of India is pending consideration.

4. The petitioners have cone forward with the follow ng
case: Auto Shankar wote his autobiography running into 300
pages while confined in Chengl epat sub-jail during the vyear
1991. The aut obi ography was handed over by himto his wife,
Snt Jagdi shwari, with the know edge and approval of the j ai
authorities, for being delivered to his advocate, Shr
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Chandr asekhar an. The prisoner requested his advocate to
ensure t hat his autobiography is published in t he

petitioners’ nmagazi ne, Nakkheeran. The petitioners agreed
to the same. Auto Shankar affirned this desire in severa

letters witten to his advocate and the first petitioner

The aut obi ography sets out the close nexus between the
prisoner and several |AS, |IPS and other officers, sone of
whom were indeed his partners in several crines. The
presence of several such officers at the house-warm ng
cerenony of Auto Shankar’s house is proved by the video
cassette and several photographs taken on the occasion.
Bef ore conmenci ng the seri al publication of the
aut obi ography in their magazine, the petitioners announced
in the issue dated 21-5-1994 that very soon the nmgazine

would be coming out with the sensational life history of
Aut o Shankar. Thi s announcement sent shock waves anong
several police and prison officials who were afraid that
their [links with the condemmed prisoner would be exposed.

They forced the said prisoner, by applying third degree
net hods, towite |letters addressed to the second respondent
(I'nspector. General of Prisons) and  the first petitioner
requesting that his life story should not be published in
the magazi ne.
637
Certain correspondence ensued between the petitioners and
the prison authorities in this connection. Utimtely, the
I nspector Ceneral of Prisons (R 2) wote theinmpugned letter
dated 15-6-1994 to the first petitioner. The letter states
that the petitioner’s assertion that Auto ‘Shankar had
witten his autobiography while confined in jail in the year
1991 is false. It is equally false that the sai d
aut obi ography was handed over by the said prisoner to his
wife with the know edge and approval —of the prison
authorities. The prisoner has hinself denied the witing of
any such book. It is equally false that any power of
attorney was executed by the said prisoner in favour of his
advocate, Shri Chandrasekharan (in connection wth t he
publication of the alleged book. |If a prisoner has to
execute a power of attorney in favour of another, it has to
be done in the presence of the prison officials as required
by the prison rules; the prison records do not - bear out
execution of any such power of attorney: The letter
concl udes:
"From the above facts, it is clearly
established that the serial in your nmgazine
under the caption ' Shadowed Truth’ or ’'Auto
Shankar’s dying declaration” is not really
witten by Gauri Shankar but it is witten by
soneone else in his nane. Witing an article
in a nmgazine in the nane of a condemed
prisoner is against prison rules “and your
claim that the power of attorney is given by
the prisoner is unlawful. In view of al
those it is alleged that your serial supposed
to have witten by Auto Shankar is (false?)
since with an ulterior notive for this above
act there will arise a situation that we nay
t ake | egal action agai nst you for
bl ackmai | i ng. Hence, | request you to stop
publishing the said serial forthwith."
5. The petitioners submt that the contents of the i npugned
letter are untrue. The argunent of jeopardy to prisoner’s
interest is a hollow one. The petitioners have a right to
publish the said book in their magazine as desired by the
prisoner himself. Indeed, the petitioners have published




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 16

parts of the said autobiography in three issues of their
nagazi ne dated 11-6-1994, 18-61994 and 22-6- 1994 but stopped
further publication in view of the threatening tone of the
letter dated 15-6-1994. The petitioners have reasons to
believe that the police authorities my swoop down upon
their printing press, seize the issues of the magazine
besi des danmmagi ng the press and their properties, with a view
to terrorise them On a previous occasion when t he
petitioners’ nmagazi ne publ i shed, on 16- 8- 1991, an
i nvestigative report of tapping of tel ephones of opposition
| eaders by the State CGovernnent, the then editor and
publisher were arrested, paraded, jailed and subjected to
the third degree nethods. - There have been several instances
when the petitioners’ press was raided and substantia

danage done to their press and properties. The petitioners
are apprehensive that the police officials may again do the
sane since they are afraid of their links with the condemed
pri soner being exposed by the publication of the said
aut obi ography.” The petitioners assert the freedom of press
guaranteed by Article 19(1)(a), which, according to them

entitles —them to publishthe said “~autobiography. It is
submitted that the condemmed prisoner has al so the undoubted
right to have

638
his |ife story published and that he cannot be prevented
fromdoing so. It is also stated in the wit petition that

bef ore approaching this Court by way of this wit petition,
they had approached the Madras Hi gh Court  for simlar
reliefs but that the office of the H gh Court « had raised
certain objections to the nmaintainability of the wit
petition. A learned Single Judge of the H gh Court, it 1is
stated, heard the petitioners in connection with ‘the said
obj ections but no orders were passed thereon till the filing
of the wit petition.

6. Respondents 2 and 3 have filed a counter-affidavit,
sworn to by Shri T.S. Panchapakesan, |nspector Ceneral of
Prisons, State of Tanil Nadu. At the outset, it is
submitted that the wit petition filed by the petitioners in
the H gh Court was dism ssed by the | earned Single Judge on
28-6-1994 holding inter alia that the question whether the
said prisoner had indeed witten his autobiography and
aut hori sed the petitioners to publish the same is a disputed
question of fact. This was so held in view of the failure
of the learned counsel for the petitioners to produce the
alleged letters witten by the prisoner to his counsel, or
to the petitioners, authorising them to publish hi s
aut obi ography. It is subnmitted that the letter dated 15-6-
1994 was addressed to the first petitioner inasmuch as
"there was a genui ne doubt regarding the authorship of  the
aut obi ography alleged to have been witten by the condemed
prisoner while he was in prison and which purportedly
reached his wife. Besides, it was also not clear ‘whether
the said prisoner had as a matter of fact authorised the
petitioner to publish the said autobiography. In the
context of such a disputed claimboth as to authenticity as
well as the authority to publish the said autobiography, the
sai d comruni cati on was addressed to the petitioners herein
since the petitioners have threatened to publish derogatory
and scurrilous statenents purporting to (be?) based on
mat eri al whi ch are to be found in the di sput ed
aut obi ography,” It is submtted that the allegation that a
nunber of [|AS, IPS and other officers patronised the
condemmed prisoner in his nefarious activities is baseless.
"It is only in the context of such a situation coupled wth
the fact that the petitioner mght under the guise of such
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an autobi ography tarnish the image of the persons holding
responsi bl e positions in public institution that t he
comuni cation dated 15-6-1994 was sent to hinf, say the
respondents. They al so denied that they subjected the said
prisoner to third degree methods to pressurise him into
witing letters denying the authorisation to the petitioners
to publish his life story.
7.Neither Auto Shankar nor his wife nor his counse
are made parties to this wit petition. W do not have
their version on the disputed question of fact, viz.,
whet her Aut o Shankar has indeed witten his autobiography
and/ or whet her he had requested or aut hori sed the
petitioners to publish the same in their magazine. In this
wit petition under Article 32 of the Constitution, we
cannot go into such a disputed question of fact. W shall
therefore, proceed on the assunption that the said prisoner
has neither witten his autobiography nor has he authorised
the petitioners'to publish the same in their nmagazine, as
asserted by the wit petitioners. W nust,
639
however, —make it clear that ours is-only an assunption for
the purpose of this wit petition and not a finding of fact.
The said di sputed question nmay have to be gone into, as and
when necessary, before an appropriate court or forum as the
case may be

8.0n the pleadings in this petition, follow ng

guestions ari se:

(1) Whether a citizen of this country can

prevent . anot her person fromwiting his life
story or biography? Does such unauthorised
witing infringe the citizen s right to
privacy? Whet her the freedom of press

guaranteed by Article 19(1)(a) entitles the
press to publish such unauthorised account of
a citizen's life and activities and if so to
what extent and in what circunstances? VWhat
are the renedies open to a citizen /of this
country in case of infringenent of his /right
to privacy and further in case such witing
anounts to defanmation?
(2)(a) Whether the Governnent can maintain _an
action for its defamation?
(b)Whether the Governnent has any |ega
authority to inpose prior restraint- on -the
press to prevent publication of materia
defamatory of its officials? and
(c) Whet her the public of ficials, who
apprehend that they or their col lleagues may be
def aned, can inpose a prior restraint upon the
press to prevent such publication?
(3)Whet her the prison officials can prevent
the publication of the life story  of a
pri soner on the ground that the prisoner being
i ncarcerated and thus not being in a position
to adopt legal renedies to protect his rights,
they are entitled to act on his behal f?
Question Nos. 1 and 2
9.The right to privacy as an independent and distinctive
concept originated in the field of Tort |aw, under which a
new cause of action for damages resulting from unlawfu
i nvasion of privacy was recognised. This right has two
aspects which are but two faces of the same coin (1) the
general law of privacy which affords a tort action for
damages resulting froman unlawful invasion of privacy and
(2) the «constitutional recognition given to the right to
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privacy which protects personal privacy against unlawfu
governnmental invasion. The first aspect of this right nust
be said to have been violated where, for exanple, a person’s

name or likeness is wused, wthout his consent, for
advertising or non-advertising purposes or for that
matter, his life story is witten whether |audatory or
ot herwi se and published without his consent as expl ai ned
her ei nafter. In recent tinmes, however, this right has
acquired a constitutional status. W shall proceed to

explain how? Right to privacy is not enunerated as a
fundanmental right in our Constitution but has been inferred
from Article 21. The first decision of this Court dealing
with this aspect is Kharak Singh v. State of U P1 A nore
el aborate appraisal of this right took place in a |later
deci sion in Gobind v.
1 (1964) 1 SCR 332: AIR 1963 SC 1295 : (1963) 2 Cri LJ 329
640
State of M P2 “wherein Mathew, J. speaking for hinself,
Krishna Vlyer ~and Goswam , JJ. traced the origins of this
right and al'so pointed out how the said right has been dealt
with by the United States Supreme Court in two of its well-
known decisions in Giswold v. Conneticut3 and Roe v. Wade4.
After referring to -Kharak Singhl and the said Anerican
deci sions, the | earned Judge stated the law in the follow ng
words: (SCC pp. 155-57, paras 22-29)
" privacy-dignity clains deserve to be
exam ned with care and to be denied only when
an inportant countervailing interest is shown
to be superior. |f the Court does find that a
claimed right is entitled to protection as a
fundanental privacy right, a law infringing it
nmust satisfy the conpelling State interest

test.
* * *
privacy primarily concerns the individual. It

therefore relates to and overlaps wth the
concept of liberty. ( The nobst serious advocate
of privacy must confess that there are serious
probl ens of defining the essence and scope of
the right. Privacy interest in-autonomy nust
al so be placed in the context of other rights
and val ues.

Any right to privacy nust enconpass and
protect the personal intinacies of the honeg,
the famly, marriage, notherhood, ~procreation
and child-rearing. This cataloger -approach
-to t he guestion is obviously not as
instructive as it does not give analytica
pi cture of the distinctive characteristics of
the right of privacy. Per haps, the only
suggestion that can be offered as  unifying
principle underlying the concept has been the
assertion that a claimed right nust ‘be a
fundanmental right inplicit in the concept - of
ordered liberty.

As Ely says:

There is nothing to prevent one fromusing the
word ’'privacy’ to mean the freedom to |live
one’s life without governnental interference.

But the Court obviously does not so use the
term Nor could it, for such aright is at
stake in every case.5

There are two possible theories for protecting
privacy of home. The first is that activities
in the home harmothers only to the extent
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that they cause offence resulting from the
nere thought that individuals m ght be
engaging in such activities and that such
"harmi is not constitutionally protectable by

the State. The second is that individuals
need a place of sanctuary where they can be
free fromsocietal control. The inportance of

such a sanctuary is that individuals can drop
the nask, desist for a while from projecting
on the world the imge they want to be
accept ed
2 (1975) 2 SCC 148 : 1975 SCC (Cri) 468
3 381 US 479 14 L Ed 2d 510 (1965)
4 410 US 113 35 L Ed 2d 147 (1973)
5 See The Wages of Crying Wl f. A Coment
on Roe v. Wade, 82 Yale LJ 920, 932
641
as thenselves, an inmage that may reflect the values of their
peers rather than the realities of their natures.6

The right to privacy in any event will necessarily have to
go t hr ough a process of case- by-case devel opnent.
Therefore, even assuming that the right to personal liberty,

the right to nmove freely throughout the territory of India
and the freedom of speech create an independent right of
privacy as an emanation fromthem which one can characterize
as a fundanmental right, we do not think that the right is
absol ut e.

The European Convention on Human Rights, which came into
force on 3-9-1953, represents avaliant attenpt. to tackle
the new problem Article 8of " the Convention is worth
citing7:

1. Everyone has the right to respect for hi's private and
famly life, his home and his correspondence.
2. There shall be no interference by a public authority

with the exercise of this right except such as 1is in
accordance wth the law and is necessary in a denpcratic
society in the interests of national security, public safety
or the economic well-being of the country, ‘for the
prevention of disorder or crine, for the protection of
health or norals or for the protection of the rights and
freedons of others."

Since the right to privacy has been the subject-matter  of
several decisions in the United States, it would be
appropriate to briefly refer to sone of the inportant
decisions in that country.

10. The right to privacy was first referred to as a  right
and elaborated in the celebrated article of MWarren and
Brandi es (later M Justice Brandies) entitled "The right to
privacy" published in 4 Harvard Law Review 193, in the /year
1890.

11. Though the expression "right to privacy" was  first
referred to in Onstead v. United States8, it came to be
fully discussed in Time, Inc. v. H119. The facts of the
case are these: On a particular day in the year 1952, three
escaped convicts intruded into the house of Janes H Il —and
held him and nenbers of his famly hostage for nineteen
hours, whereafter they released themunharmed. The police
i medi ately went after the culprits, two of whomwere shot
dead. The incident becane prime news in the | oca
newspapers and the menbers of the press started swarning the
Hll's home for an account of what happened during the hol d-
up. The case of the famly was that they were not ill-
treated by the intruders but the nenbers of the press were
not i npressed. Unable to stop the siege of the press
correspondents, the famly shifted to a far-away place.
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Li fe nagazine sent its nen to the former home of HIl famly
where they reenacted the entire incident, and photographed
it, showing inter alia that the nenbers of the

6 See 26 Stanford Law Rev. 1161, 1187

7 See Privacy and Human Rights, Ed. AH Robertson, p. 176 8
8 277 US 438 72 L Ed 944 (1927)

9 385 US 374 17 L Ed 2d 456 (1967)

642
famly were ill-treated by the intruders. When Life
published the story, Hill brought a suit against Tinme Inc.

publishers of Life magazine, for invasion of his privacy.
The New York Supreme Court found that the whole story was "a
pi ece of comercial fiction" and not a true depiction of
the event and accordingly confirnmed the award of damages.
However, when the natter was taken to United States Suprene
Court, it applied the rule evolved by it in New York Tines
Co. v. Sullivanl0 and set aside the award of danmages hol di ng
that the jury “was not properly instructed in |aw It
directed a retrial. Brennan, J. held:
"W~ hold that the constitutional protections
for speech and press preclude the application
of the New York statute to redress false
reports of matters of public interest in the
absence of proof that the defendant published
the /report with the knowl edge of its falsity
or in reckless (enphasis added)
"We create grave risk of serious inpairnent of
t he indi spensabl e service of a free press in a
free 'society if we saddle the press with the
i mpossi ble burden of verifying'to a certainty
the facts associated in press news  articles
with a person’s nane, picture or portrait,
particularly as related to non- def amat ory
matter.
* * *
Those guarantees are not for the benefit of
the press so nuch as for the benefit of all of
us. A broadly defined freedomof the / press
assures the nmmintenance of our politica
system and an open soci ety.
* * *

That books, newspapers and magazi nes are
publ i shed and sold for profit does not prevent
them from being a formof expression whose
liberty is safeguarded......
12. The next relevant decision is in Cox Broadcasting Corpn.
V. Cohn A Ceorgia aw prohibited and puni'shed t he
publication of the nane of a rape victim The appellant, a
reporter of a newspaper obtained the nane of the rape victim
fromthe records of the court and published it. The father
of the victimsued for damages. Wiite, J. recognised that
"in this sphere of collision between clainms of privacy and
those of the free press, the interests on both sides are
plainly rooted in the traditions and significant concerns of
our society" but chose to decide the case on the narrow
guesti on whether the press can be said to have violated the
said statute or the right to privacy of the victim by
publ i shing her name, having obtained it from public records.
The | earned Judge held that the press cannot be said to have
violated the Georgia law or the right to privacy if it
obtains the nane of the rape victimfromthe public records
and publishes it. The |earned Judge held that the freedom
of press to publish the information contained in the public
records is
10 376 US 254: 11 L Ed 2d 686 (1964)
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of critical inmportance to the system of CGover nirent

prevailing in that country and that, may be, in such matters
"citizenry is the final judge of the proper conduct of
publ i c business”.

13. Before proceeding further, we may nention that the two
decisions of this Court referred to above (Kharak Singhl and
Gobind2) as well as the two decisions of the United States
Supreme Court, Giswold3 and Roe v. Wade4d referred to in
Gobi nd2, are cases of governnental invasion of privacy.
Kharak Singhl was a case where the petitioner was put under
surveillance as defined in Regulation 236 of the U P. Police
Regul ati ons. It involved secret picketing of the house or
approaches to the house of the suspect, domciliary visits
at night, periodical enquiries by police officers into
repute, habits, association, income or occupation, reporting
by police constables on the novenents of the person etc.
The regul ati-on was challenged as violative of the
fundanental rights guaranteed to the petitioner. A Specia
Bench of seven teaned Judges hel'd, by a nmajority, that the
regul ation was unobjectionable except to the extent it

authorised domiciliary visits by police officers. Though
right to privacy was referred to, the decision turned on the
nmeaning and content of "personal liberty" and "life" in

Article 21. Gobind2 was also a case of surveillance under
MR Police Regulations. Kharak Singhl was  followed even
while at the same tine elaborating the right to privacy, as
set out hereinbefore.
14. Gi swol d3 was concerned with a | aw made by the State of
Connecticut which provided a punishnent to "any person who
uses any drug, nedicinal article or ~instrunent for the
purpose of preventing conception...... The appellant was
running a centre at which information, instruction and
medi cal advice was given to married persons as to the neans
of preventing conception. They prescribed contraceptives
for the purpose. The appellant (was prosecuted under the
aforesaid law, which led the appellant to challenge the
constitutional wvalidity of the lawon the grounds of ~ First
and Fourteenth Anendments. Douglas, J., who-delivered the
main  opinion, examined the earlier cases of that court and
observed
"... specific guarantees in the Bill of Rights
have penunbras, formed by enanations from
those guarantees that help to give them life
and substance.... Various guarantees create
zones of privacy.
The present case, then concerns a relationship
lying within the zone of privacy created by
several fundamental constitutional guarantees.
And it concerns a |law which, in forbidding the
use of contraceptives rather than regulating
their manufacture or sale, seeks to achieve
its goal s by nmeans havi ng a maxi-mum
destructive inpact wupon the rel ati onship.
Such a law cannot stand in light of the
famliar principle, so often applied by this
Court, that a "governmental purpose to contro
or prevent activities constitutionally subject
to State regulation may not be achieved by
nmeans which sweep unnecessarily broadly and
t her eby
644
i nvade the area of protected freedons". NAACP
v. Al abamal2. Wuld we allowthe police to
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search the sacred precincts of marita
bedroons of telltale signs of the use of
contraceptives? The very idea is repulsive to
t he notions of privacy surroundi ng t he
marriage rel ationship
We deal with a right of privacy older than the
Bill of R ghts older than our politica
parties, ol der than our schools system
Marriage is a coming together for better or
for worse, hopefully enduring, and intimate to
t he degree of being sacred. It is an
association that pronotes a way of life, not
causes; a harnony in living, not politica
faiths; a bilateral loyalty, not commercial or
social projects. Yet it is an association for
as noble a purpose as any involved in our
prior decisions."
15. Roe” v. Wade4 concerned the right of an wunnarried
pregnant woman to term nate her pregnancy by abortion. The
rel evant ‘Texas | aw prohi bited abortions except with respect
to those procured or adnmitted by medical advice for the
pur pose of savi ng the Ilife of t he not her . The
constitutionality of, the said |aw was questioned on the
ground that the said | aw i nproperly invaded the right and
the choice of a pregnant woman to terminate her pregnancy
and therefore violative of ’'liberty guaranteed under
Fourteenth Anendnent and the right to privacy recognised in
Giswol d3. Blacknmun, J. who delivered the najority opinion
uphel d the right to privacy in the follow ng words:
"The Constitution does not explicitly nention
any right of privacy. 1In aline of decisions,
however,... the Court has recognised that a
right of personal privacy, or a guarantee of
certain areas or zones of privacy, does ' exi st
under the Constitution. ~In varying contexts,
the Court or individual Justices have, indeed,
found at | east the roots of that right in the
First Amendnent,... in the penunbras of the
Bill of Rights,... inthe Ninth Amendnent....
or in the concept of liberty guaranteed by the
first section of the Fourteenth Amendnent...:..
These decisions make it clear that only

per sonal rights t hat can be deened
"fundanental’ or 'inplicit in the concept  of
ordered liberty’, Palko v. ConneCticutl3, are
i ncl uded in this guarantee of per sona
privacy. They also nake it clear that the

right has sone extension to activities
relating to marriage, Loving v. Virginial4;
procreation, Ski nner V. Il ahoma 15;
contraception; Eisenstadt v. Bairdl6; famly
rel ati onships, Prince v. Mssachusettsl7; and
child-rearing and education, Pierce v. Society
of Sisters 1 8, Meyer v. Nebraska 1 9.

12 377 US 288: 12 L Ed 2d 325 (1964)

13 302 US 319: 82 L Ed 288 (1937)

14 388 US1: 18 L Ed 2d 10 10 (1967)

15 316 US 535 : 86 L Ed 1655 (1942)

16 405 US 438: 31 L Ed 2d 349 (1972)

17 321 US 15 8 : 8 8 L Ed 645 (1944)

1 8 268 US 510: 69 L Ed 1070 (1925)

19 262 US 390: 67 L Ed 1042 (1923)

645

This right of privacy, whether it be founded
in the Fourteenth Amendnent’s concept of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 16

personal |iberty and restrictions upon State
action, as we feel it is, or, as the District
Court determined, inthe Nnth Amendnent’s

reservation of rights to the people, is broad

enough to enconmpass a woman’ s deci si on whet her

or not to term nate her pregnancy.
Though this decision received a few knocks in the recent
decision in Planned Parenthood v. Casey20 the centra
hol ding of this decision has been |eft untouched i ndeed
af firmed.
16. W may now refer to the cel ebrated decision in New York
Times v. Sullivanl0, referred to and followed in Time Inc.
v. H119. The following are the facts: In the year 1960,
the New York Tines carried a full page paid advertisenent
sponsored by the "Committee to Defend Martin Luther King and
the Struggle for Freedom.in the South", which asserted or
i mplied that |awenforcenent. officials in Mont gomery,
Al abama, had inmproperly arrested and harassed Dr King and
other 'civil ~rights denonstrators on various occasions.
Respondent, who ~was the elected Police Comn ssioner of
Mont gonery,  brought an action for libel against the Tines
and sever al of the individual signatories to t he
adverti senent. It was found that sone of the assertions
contained in the adverti sement were inaccurate. The Al abama
courts found the defendants guilty and awarded danages in a
sum of $ 500, 000, which was affirmed by the Al abama Suprene
Court. According to the relevant Al abana |aw, a publication

was "libelous per 'se" if the words "tend to injure a
person ... in his reputation” or-to "bring (him into public
contenpt . The question raised before the United States

Suprenme Court was whether the said enactnent abridged the
freedom of speech and of the press guaranteed by the First
and Fourteenth Amendnents. 1In the |eading opinion delivered
by Brennan, J., the learned Judge referred in the first
instance to the earlier decisions of that court enphasising
the inportance of freedom of speech and of the press and
observed
"Authoritative interpretations of the / First
Anmendnent guar ant ees have consistently refused
to recognize an exception for —any test of
truth whet her admi ni stered by j udges,
juries, or admnistrative officials and
especially one that puts the burden of proving
the truth on the speaker
* * *
A rule conpelling the critic of officia
conduct to guarantee the truth of all his
factual assertions and to do so on pain.  of
libel judgnents virtually unlimted in anount-
leads to... "self-censorship". Allowance of
the defense of truth, with the burden of
proving it on the defendant, does not nean
that only false speech will be deterred.  Even
courts accepting this defense as an adequate
saf eguard have recogni zed the difficulties of

adducing legal proofs that the alleged |Iibe
was true in all its factual particulars....
Under such a rule, wuld-be critics of
of ficial

20 120 L Ed 2d 683 (1992)
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conduct may be deterred from voicing their
criticism even though it is believed to be
true and even though it is in fact true,
because of doubt whether it can be proved in
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court or fear of the expense of having to do
so. They tend to nake only statenents which

"steer far wi der of the unlawful zone'.... The
rule thus danpens the vigor and linits the
variety of public debate. It is inconsistent
with the First and Fourteenth Amendnents.

The constitutional guarantees require, we
think, a federal rule that prohibits a public
of fici al from recovering danmages for a

def amatory fal sehood relating to his officia
conduct unless he proves that the statenent
was made with "actual malice’ that is, wth
know edge ‘that it was false or with reckless
di sregard of whether it was false or not."
(enphasi s added)
17. Bl ack, J. who was joined by Douglas, J. concurred in
the opinion but ona slightly different ground. He affirmed
his belief that "the First and Fourteenth Anmendnents not
nerely 'delimt’ a State’'s power to award danages to 'public
officials against critics of their official conduct’ but
conpletely prohibit a State from exercising such a power".
18. The principle of the said decision has been held

applicable to "public figures" as well. This is for the
reason that public figures like public officials often play
an influential role in ordering society. It has been held

that as a class the public figures have, —as the public
officials have, access to nass medi a comruni-cati on both to
i nfluence the policy and to counter-criticismof their views
and activities. On this basis, it has been held that the
citizen has a legitimte and substantial interest in the
conduct of such persons and that the freedom of press
ext ends to engaging in uninhibited debate about t he
i nvol venment of public figures in public issues and events.
19. The principle of Sullivanl0 was carried forward and
this is relevant to the second question arising in this case
- in Derbyshire County Council v. Tinmes Newspapers Ltd.21, a
decision rendered by the House of Lords. The plaintiff, a
local authority brought an action for damages for /|ibe
agai nst the defendants in respect of two articles published
in Sunday Times questioning the propriety of investnents
made for its superannuation fund. The articles were headed
"Reveal ed: Socialist tycoon deals with Labour Chief’ ~and
"Bi zarre deals of a council |eader and the nedia tycoon". A
prelimnary issue was raised whether the plaintiff has a
cause of action against the defendant. The trial Judge held
that such an action was nai ntai nabl e but on appeal the Court
of Appeal held to the contrary. Wen the matter reached the
House of Lords, it affirned the decision of the Court of
Appeal but on a different ground. Lord Keith delivered the
judgrment agreed to by all other learned Law Lords. ~In his
opinion, Lord Keith recalled that in Attorney GCeneral V.
Guardi an Newspapers Ltd. (No. 2)22 popularly known as
"Spycat cher case", the House of Lords had opined that "there
are

21 (1993) 2 WR 449: (1993) 1 Al ER 1011, HL

22 (1990) 1 AC 109: (1988) 3 Al ER 545 :(1988) 3 W.R 776,
HL
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rights available to private citizens which institutions
of ... Government are not in a position to exercise unless

they can showthat it is in the public interest to do so".
It was also held therein that not only was there no public
interest in allow ng governnental institutions to sue for
libel, it was "contrary to the public interest because to
admt such actions would place an undesirable fetter on
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freedom of speech” and further that action for defamation or
threat of such action "inevitably have an inhibiting effect
on freedom of speech”. The learned Law Lord referred to the
decision of the United States Supreme Court in New York
Times v. Sullivanl0 and certain other decisions of Anerican
Courts and observed and this is significant for our
pur poses-
"while these decisions were related nost
directly to the provisions of the Anerican
Constitution concerned with securing freedom
of speech, the public interest considerations
whi ch underlaid themare no less valid in this

country. What has been described as ’'the
chilling effect’ induced by the threat of
civil actions  for libel is very inportant.

Quite oftenthe facts which would justify a
def amat ory~ publication are known to be true,
but admi ssible evidence capable of proving
those facts is not available." Accordingly, it
was hel d that the action was not rmaintainable

in |aw
20. Reference in this connection nay also be made to the
decision of the Judicial Conmittee of the Privy Council in

Leonard Hector v. Attorney CGeneral of Antigua and Barbuda23
whi ch arose under Section 33-B of the Public Oder Act, 1972
(Antigua and Barbuda). It provided that ‘any person who
printed or distributed any fal se statement whi ch was "likely
to cause fear or alarmin or to the public or to disturb the
public peace or to undermne public confidence in the
conduct of public affairs” shall be guilty of an offence.
The appellant, the editor of a newspaper, was - prosecuted
under the said provision. He took the plea that the said
provi sion contravened Section 12(1) of the Constitution of
Antigua and Barbuda which provided that no person shall be
hi ndered in the enjoynent of freedom of expression. At the
same time, sub-section (4) of Section 12 stated that nothing
contained in or done under the authority of law was to be
held inconsistent with or in contravention of sub-section
12(1) to the extent that the | aw in question made provisions
reasonably required in the interest of public-order.” [These
provi sions roughly correspond to Articles 19(1)(a) and 19(2)
respectively.] The Privy Council upheld the appellant’s plea
and decl ared Section 12(1) ultra vires the Constitution. [t
held that Section 33-Bis wi de enough to cover —not only
false statenents which are likely to affect public order but
al so those fal se statenents which are not likely to affect

public order. On that account, it was declared to be
unconstitutional . The crimnal proceedings against. the
appel l ant was accordingly quashed. In the course of his

speech, Lord Bridge of Harw ch observed thus:

"In a free denocratic society it is alnost too
obvious to need stating that those who hold
office in Governnent and who are responsible
for

23 (1990) 2 AC 312: (1990) 2 Al ER 103
:(1990) 2 WR 606, PC
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public adm nistration nust always be open to
criticism Any attenpt to stifle or fetter
such criticismanmunts to political censorship
of the nobst insidious and objectionable kind.
At the same tinme it is no |less obvious that
the very purpose of criticismleveled at those
who have the conduct of public affairs by
their political opponents is to underm ne
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public confidence in their stewardship and to
persuade the electorate that the opponents
would rmake a better job of it than those
presently holding office. In the Ilight of
these considerations their Lordships cannot
help viewing a statutory provision whi ch

crimnalities statenents likely

public confidence in the conduct of public

affairs with the utnost suspicion.”
21. The question is how far the principles emerging from the
United States and English decisions are rel evant under our
constitutional system So far as the freedomof press is
concer ned, it flows from the freedom of speech and
expression guaranteed by Article 19(1)(a). But the said
right is subject to reasonable restrictions placed thereon
by an existing law or a |l aw made after the commrencenent of
the Constitution in the interests of or inrelation to the
several matters set out therein. Decency and defamation are
two of the grounds nentioned in clause (2). Law of torts
provi di ng- for-damages for-invasion of the right to privacy
and defamation and Sections 499/500 IPC are the existing
| aws saved under clause (2). But what is called for today
in the present times 1is-a proper balancing of the freedom
of press and said l'aws consistent with the denocratic way of
life ordained by the Constitution. Over. the last few
decades, press and el ectronic nedi a have energed as ngjor
factors in our nation's life. They are still . expanding
and in the process becom ng nmore-inquisitive.  Qur system of
CGovernment demands as do the systenms of Government of the
United States of Anmerica and United Kingdom  constant
vi gil ance over exercise of governnental power by the press
and the nedia anpbng others. It is essential for a good
Gover nnment . At the same tinme, we mnmust renenber that our
society may not share the degree of public awareness
obtaining in United Kingdomor United States. The sweep of
the First Amendrment to the United States Constitution and
the freedom of speech and expressi on under our Constitution
is not identical though simlar in their najor prem ses.
Al this may call for some nodification of the principles
emerging from the English and United States decisions .in
their application to our |egal system The broad principles
set out hereinafter are evolved keeping in mind the  above
consi derati ons. But before we set out those principles, a
few nore aspects need to be dealt with.
22. W& may now consi der whether the State or its officials
have the authority in law to inpose a prior restraint upon
publication of material defamatory of the Statel or of. the
officials, as the case may be? W think not. No/ | aw
enpowering them to do so is brought to our notice; As
observed in New York Tinmes v. United StateS24, “popularly
known as the Pentagon papers case, "any system of | prior
restraints of (freedom of) expression conmes to this
24 (1971) 403 US 713 : 29 L Ed 2d 822 (197 1)
649
Court bearing a heavy presunption against its constitutiona
validity" and that in such cases, the Governnent "carries a
heavy burden of showi ng justification for the inposition of
such a restraint". W nust accordingly hold that no such
prior restraint or prohibition of publication can be inposed
by the respondents upon the proposed publication of the
al | eged aut obi ography of "Auto Shankar" by the petitioners.
Thi s cannot be done either by the State or by its officials.
In other words, neither the CGovernment nor the officials who
apprehend that they nmay be defanmed, have the right to inpose

to

underm n
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a prior restraint wupon the publication of the alleged
aut obi ography of Auto Shankar. The renedy of public
officials/public figures, if any, will arise only after the
publication and will be governed by the principles indicated
her ei n.
23. W nust meke it clear that we do not express any
opi nion about the right of the State or its officials to
prosecute the petitioners under Sections 499/500 | PC. Thi s
is for the reason that even if they are entitled to do so,
there is no | aw under which they can prevent the publication
of a material on the ground that such material is likely to
be defamatory of them
Question No. 3
24.1t is not stated in the counter-affidavit that Auto
Shankar had requested or authorised the prison officials or
the |Inspector GCeneral of Prisons, as the case may be, to
adopt appropriate proceedings. to protect his right to
privacy. If so, the respondents cannot take upon thensel ves
the obligation of  protecting his right to privacy. No
prison rule is brought to our notice which enmpowers the
prison officials to do so. Myreover, the occasion for any
such action arises only after the publication and not
before, as indicated herei nabove.
25. Lastly, we nust deal with the objection raised by the
respondent as to/the maintainability of the present wit
petition. It is submtted that having filed a wit petition
for simlar reliefs in the Madras High Court, which was
di sm ssed as not nmintai nabl e under a consi dered order, the
petitioners could not have approached this Court under
Article 32 of the Constitution.  The petitioners, however,
di d disclose the above fact but they stated that on the date
of their filing the wit petition, no orders were pronounced
by the Madras High Court. It appears that the wit petition
was filed at about the tine the | earned Single Judge of the
Madras High Court pronounced the orders on the office
objections. Having regard to the facts and circunstances of
the case, we are not inclined to throw out the wit petition
on the said ground. The present wit petition can also be
and is hereby treated as a special |eave petition against
the orders of the |earned Single Judge of the Hi gh Court.
26. We may now summari se the broad principles flowing from
the above di scussi on:

(1) The right to privacy is inplicit in the

right to life and liberty guaranteed to the

citizens of this country by Article 21. 1t is
a "right to be let alone". Acitizen has a
right to safeguard the privacy of hi's own,

650

his famly, marriage, procreation, notherhood, chil d-bearing

and education anbng other nmatters. None can publ i sh

anyt hi ng concerni ng the above matters without his consent
whet her truthful or otherwise and whether |audatory or
critical. |If he does so, he would be violating the right to
privacy of the person concerned and would be liable in  _an
action for dammges. Position may, however, be different, if
a person voluntarily thrusts hinself into controversy or
voluntarily invites or raises a controversy.

(2)The rule aforesaid is subject to the exception, that
any publication concerning the aforesaid aspects becones
unobj ectionable if such publication is based upon public
records including court records. This is for the reason
that once a matter becones a matter of public record, the
right to privacy no |longer subsists and it beconmes a
legitimate subject for comment by press and nedia anong
ot hers. W are, however, of the opinion that in the
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interests of decency [Article 19(2) an exception nust be
carved out to this rule, viz., a female who is the victim of
a sexual assault, kidnap, abduction or a |like offence should
not further be subjected to the indignity of her nanme and
the incident being publicised in press/nedia.

(3) There is yet another exception to the rule in (1) above

- indeed, this is not an exception but an independent rule.
In the case of public officials, it is obvious, right to
privacy, or for that matter, the renedy of action for
damages is sinply not available with respect to their acts
and conduct relevant to the discharge of their officia
duties. This is so even where the publication is based upon
facts and statenments which are not true, unless the officia
establ i shes that the publication was made (by the defendant)
with reckl ess disregard for truth. |In such a case, it would
be enough for the defendant (menber of the press or nedia)
to prove that he acted after a reasonable wverification of
the facts; it is not necessary for himto prove that what he
has witten is true. O course, where the publication is
proved to be false and actuated by nmlice or persona
ani nosi ty, the defendant woul d have no defence and would be
liable for damages. It is equally obvious that in matters
not relevant to the-discharge of his duties, the public
of ficial enjoys the sane protection as any other citizen, as
explained in (1) /and(2) above. It needs no reiteration
that judiciary, which is protected by the power to punish
for contempt of 'court and Parliament and |egislatures
protected as their privileges are by Articles 105 and 104

respectively of the Constitution of |India, repr esent
exceptions to this rule:
(4) So far as the Gover nrrent, | ocal

authority and other organs and institutions
exercising governnental power are concerned,
they cannot maintain a suit for danages for
def am ng t hem
(5)Rules 3 and 4 do not, however, mean that
Oficial Secrets . Act, 1923, or any simlar
enact ment or provision having the force of |aw
does not bind the press or nedia.
651
(6) There is no | aw empowering the State or
its officials to prohibit, or to inpose a
prior restraint upon the press/nedia.
27.\W nmay hasten to add that the principles above
mentioned are only the broad principles. They are neither
exhaustive nor all-conprehendi ng; indeed no such enunciation
is possible or advisable. As rightly pointed out by Mthew,
J., this right has to go through a case-by-case devel opnent.

The concepts dealt with herein are still in the process of
evol uti on.
28.In all this discussion, we may clarify, we have not

gone into the inmpact of Article 19(1)(a) read wth clause
(2) thereof on Sections 499 and 500 of the Indian Pena
Code. That nmay have to await a proper case

29. Appl yi ng the above principles, it nust be held that the
petitioners have a right to publish, what they allege to be
the life story/autobiography of Auto Shankar insofar as it
appears fromthe public records, even without his consent or
aut hori sati on. But if they go beyond that and publish his
life story, they may be invading his right to privacy and
will be liable for the consequences in accordance with |aw
Simlarly, the State or its officials cannot prevent or
restrain the said publication. The renedy of the affected
public officials/public figures, if any, is after the
publication, as expl ai ned herei nabove.
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30. The wit petitionis accordingly allowed in the above
terms. No costs.
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