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Madhya Pradesh Police Regul ations, 855 and 856, nade under
s. 46 (2)(c) of Police Act, 1961--1f violative of Arts.
19(1) (d) and 21.

HEADNOTE

The petitioner in a petition under Art. 32, challenged the
validity of Regul ations 855 and 856 of the Madhya Pradesh
Police Regulations made by the CGovernment under the Police
Act, 1961. Regul ati on 855 provides that where on infor-
mati on t he District Superintendent believes t hat a
particular individual is leading a life of crime, and his
conduct shows a determination to lead a life-of crime that
individual’s name my be ordered to be entered in the
surveillance register, and he would be placed under regular
surveil | ance. Regul ati on 856 provi des t hat such
surveillance, inter alia may consist of domciliary visits
both by day and night at frequent but irregular intervals.
It was contended that, (1) the Regul ati ons were not  framed
under any provision of the Police Act, and (2) even if they
were framed tinder s. 46(2) of the Police Act, the
provisions regarding domiciliary visits offended Arts.
19(1) (d) and 21.

Di smissing the petition

HELD : (1) The Regul ations were framed under s. 46(2)(c) of
the Police Act and have the force of |aw The paragraph
provides that the State Government may nake rules generally
for giving effect to the provisions of the Act; and one  of
the objects of the Act is to prevent the comm ssion of
crines. The provision regarding domiciliary visits is
i ntended to prevent conmi ssion of offences, because, their
object is to see if the individual is at hone or gone out of
it for comm ssion of offences. [949 F-G H 950 A

(2) (a) Too broad a definition of privacy will raise serious
guestions about the propriety of judicial reliance on a
right that is not explicit in the Constitution. The right
to privacy will, therefore, necessarily, have to go through
a process of case by case devel opnent. Hence, assum ng that




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 11

the right to personal liberty. the right to nove freely
throughout India and the freedom of speech create an
i ndependent fundanental right of privacy as an enanation
from themit could not he absolute. It nust be subject to
restriction on the basis of conpelling public interest. But
the law infringing it nust satisfy the conpelling state
interest test. [954 B-C, H 955 B; 956 B-(]

(b) Drastic inroads directly into privacy and indirectly
into fundanmental right will be nade if the Regulations were
to be read too widely. Wen there are two interpretations.
one w de and unconstitutional, and the other narrower but
within constitutional bound,;, the Court will read down the
over flowi ng expressions to nmake themvalid. [955 D-E, 956
g

(c) As the Regul ations have force of law, the petitioner’s
fundanental right under Art. 21 is not violated. [955 H]

(d) It ~cannot be saidthat surveillance by domciliary
visit-, would always be an unreasonable restriction upon the

right 'of 'privacy. It is only persons who are suspected to
be habitual crimnals and those who are deternmined to |lead a
crimnal life that are Subjected to surveillance. | f

"crime’ in this context is confined to such acts as involve
public peace or security, the |law inmposing such a reasonable
restriction rmust be upheld as valid. [956 C-D, F-H
[Legality apart, /these regulations ill-accord with the
essence of personal freedonms and the State will do well to
revi se these old Police Regulations. Domiciliary visits and
pi cketing by the police should be reduced to the clearest
cases of comunity security and-should not beconme routine
follow up at the end of a conviction or release from jail
or at the whimof a police officer.] [957 A (]

947

Kharak Singh v. The State of UP. &Os., [1964] 1 S.CR
332, Giswold v. Connecticut, 381, U S. 479, 510; Jane Roe
v. Henry Wade, 410 U.S. 113 and O mnstead v. United States.
277 U S. 438. 471. referred to.

JUDGVENT:

ORIG NAL JURISDICTION : Wit Petition No. 72 of 1970.
Petition under Article 32 of the Constitution of India. A

K. Gupta and R A Gupta for the Petitioner

Rant Punjwani, H S. Parihar and I. N Shroff, for the Res-
pondent s.

The Judgnent of the Court was delivered by

MATHEW J. The petitioner is a citizen of India. He
chall enges the validity of Regulations 855 and 856 of. the
Madhya Pradesh Police Regul ations purporting to be nade by
the Governnent of Madhya Pradesh under s.46(2)(c) of the
Police Act, 1961.

The petitioner alleges that several false cases have been
filed against himin crimnal courts by the police but  that
he was acquitted in all but two cases. He says that on the
basis that he is a habitual crimnal, the police have opened
a history sheet against himand that he has been put under
surveill ance

The petitioner says that the police are making domiciliary
visits both by day and by night at frequent intervals, that
they are secretly picketing his house and the approaches to
his house, that his novenents are being watched by the pate
of the village and that when the police come to the village
for any purpose, he is called and harassed with the result
that his reputation has sunk howin the estimation of his
nei ghbours. The petitioner submts that whenever he |eaves
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the village for another place he has to report to the
Chowki dar of the village or to the police station about his
departure and that he has to give further information about
his destination and the period wi thin which he would return
The petitioner contends that these actions of the police are
violative of the fundamental right guaranteed to him under
Articles 19(1)(d) and 21 of the Constitution, and he prays
for a declaration that Regul ations 855 and 856 are void as
contraveni ng his fundanmental rights under t he above
Articles.
In the return filed, it is stated that "the petitioner has
managed to conmt many crines during the period 1960 to
1969. In the year 1962 the petitioner was convicted in one
case under Section 452 IPC and was fined Rs. 100/- in
default rigorous inprisonment of two nonths and in another
case he was convicted under Section 456 | PC and was fined
Rs. 501- and in default rigorous inprisonnent of one nonth.
In the year 1969 the petitioner was convicted under Section
55/109 Cr.P.C. and was bound over for a period of one year
by SDM ' Jatara. In the year 1969, the petitioner cot
conpounded a case pending against him under Section
325/ 147/ 324 IPC. Simlarly, he also got another case under
Section 341/ 324 ][ PC conpounded. "
948
The case of the respondent in short is that the petitioner
is a dangerous crimnal whose conduct shows that he is
determned to lead a crinminal |life and that he was put under
surveillance in order to prevent ~him from comitting
of f ences.

Regul ation 855 reads:

"855. Surveillaance proper, as distinct from

general supervision, should be restricted to

those persons, whether or - not pr.eviously

convi cted, whose conduct shows a determination

to lead a life of crine.~ The list of  persons

under

surveil |l ance should i nclude only those persons

who are believed to be really danger ous

crimnals. Wen the entries in-a history
sheet, or any other -information  at hi s
di sposal, leads the District Superintendent to
believe that a particular—a ndividual is

leading a life of crinme, he may order that his
nane be entered in the surveillance register.
The Circle Inspector will thereupon (open a ?)
history sheet, if one is not already in
exi stence, and the nman will be placed under
regul ar surveill ance.™

Regul ati on 856 provi des:

" 856. Surveil |l ance nay, for practica
purposes, be defined as consisting  of the
foll owi ng measures :

(a) Thorough periodical enquiries by t he
station-house officer as to repute, habits,
associ ation, incone, expenses and occupation
(b) Domiciliary visits both by day and night
at frequent but irregular intervals.

(c) Secret picketing of the house and
appr oaches on any occasi on when t he
surveillance (surveillant?) is found absent.
(d) The reporting by patels, nukaddans and
kotwars , of novenents and absences from hore.
(e) The wverification of such novenents and
absences by neans of bad character rolls.

(f) The collection in a history sheet of al
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i nformation bearing on conduct.

It nust be remenbered that the surest way of
driving a man to a life of crine is to prevent
hi m from earning an honest ['iving.
Surveill ance should, therefore, never be an
i npedi ment to steady enpl oyment and shoul d not
be made unnecessarily irksonme or humliating.

The person under surveillance should, i f
possi bl e be assisted in finding st eady
enpl oyrent , and the practice of war ni ng

per sons agai nst enpl oyi ng hi m must be strongly

di scour aged. "
949
In Kharak Singh v. The State of U P. and Qhers(1l) this
Court dad occasion to consider the validity of Regulation
236 of the U P. Police Regulations which is in pari nmateria
with Regulation 856 here. There it was held by a majority
that regulation 236(b) providing for domciliary visits was
unconstitutional for the reason that it abridged the
fundanent'al -~ right of a person under Article 21 and since
Regul ation_ 236(b) did not have the force of Ilaw, the
regul ati on was decl ared bad. = The other provisions of the
regul ation were held to be constitutional. Teh decision
that the regulation in question there was not taw was based
upon a concession /nmade on behalf of the State of U P. that
the U.P. Police Regulations were not framed under any of the
provi sions of the Police Act.
The petitioner subnmitted that as the regulations- in
guestion here were also not framed under any ' provision of
the Police Act, the provisions regarding domvciliary visits
in regulations 855 and 856 nust be decl ared bad ‘and that
even if the regulations were framed under s.46(2)(d) of the
Police Act, they offended the fundanental right of the
petitioner under Article 19(1)(d) as well as under ' Article
21 of the Constitution.
So far as the first contention is concerned, we are of the
view that the regulations were framed by the Governnent of
Madhya Pradesh under s.46(2) (c) of the Police Act. Section
46(2) states that the State Governnment may, from time to
time, by notification in the official gazette, make rules
consi stent with the Act-

"(c) generally, for giving effect to the

provisions of this Act."
The petitioner contended that rules can be franed by the
State CGovernnent under s.46(2)(c) only for giving effect to
the provisions of the Act and that the provisions in
Regul ation 856 for domiciliary visits and other matters are
not for the purpose of giving effect to any of. the
provi sions of the Police Act and therefore regulation 856 is
ultra vires.
We do not think that the contention is right. There can be
no doubt that one of the objects of the Police Act ' is to
prevent comm ssion of offences. The preanble to the Act
states :

"Whereas it is expedient to re-organise the

police and to make it a nore ef ficient

instrument for the prevention and detection of

crine.”

And, s. 23 of the Act (so far as it is material) reads
"It shall be the duty of every police
officer.lIll . to prevent the comm ssion of

of fences and public nuisances... ".
W think that the provision in regulation 856 for
domiciliary visits and other actions by the police is
i ntended to prevent the conm ssion of offences. The object
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of domciliary visits is to see that
(1) [1964] 1 S.C R 332.

950
the person subjected to surveillance is in his honme and has
not gone out of it for conm ssion of any offence. W are

therefore of opinion that Regul ati ons 855 and 856 have the
force of Iaw.

The next question is whether the provisions of regulation
856 of fend any of the fundanental rights of the petitioner
In Kharak Singh v. The State of U P. & Ohers (supra) the

majority said that ' personal liberty in Article 21 is
conprehensive to include all varieties of rights which go to
make up the personal liberty of a nan other than those dealt

with in Article 19(1)(d).  According to the Court, while
Article 19(1)(d) deals with the particular types of persona
freedom Article 21 takes in and deals with the residue.
The Court said

"W have al ready extracted a passage from the

judgment of Field J. in Mnn v. [Illinois
(1877) 94 U.S. 113, 142, where the |earned
Judge pointed out the,,, 'life’ in the 5th and

14th Amendrents of the U S Constitution
corresponding to Art. 21 neans not nmerely the
right to the continuance of a person’s aninma
exi stence, but a right to the possession of

each of his organs-his arns and | egs etc. We
do not entertain any doubt -that the word
"life’ in Art. 21 bear, ., t he sane
signi fi cation. Is then the word ' persona

liberty’ to be construed as excluding fromits
purvi ew an i nvasion on the part of the police
of the sanctity of a nman’s  hone and an
intrusion into his personal security and his
right to sleep which-is the normal confort and
a dire neecessity for human exi stence even as
an animal ? It m ght" not be in appropriate to
refer here to the words of the preanble to the
Constitution that it is designed to, "assure
the dignity of the individual" and therefore
of those cherished human val ue as the neans of
ensuring his full developrment and -evol ution.
W are referring to these objectives ,of the
franers nerely to draw attention to t he
concepts wunderlying the constitution which
woul d point to such vital words as 'persona
l'iberty’ having to be construed in a
reasonabl e manner and to be attributed that
sense which would pronbte and achieve those
objectives and by no neans to stretch the
neaning of the phrase to square wth any
preconcei ved noti ons or doctrinaire
constitutional theories.
The Court then quoted a passage from the judgrment of
Frankfurter J. in WIf v. Coloradol (1) to the effect that
the security of one's privacy against arbitrary intrusion by
the police is basic to a free society and that the knock at
the door, whether by day or by night, as a prelude to a
search, without authority of law but solely on the
authority of the Police, did not need the comentary of
recent history to be condenrmed as inconsistent-with the
conception of human rights enshrined in the history and the
basi ¢ constitutional docunments of English-speaking peoples.
The Court then said that at Conmon Law every nman’s- house is
his castle and that enbodi es an abi di ng
(1) [1949] 338 U.S. 25.
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951
principle transcending nere protection of property rights
and expounds a concept of 'personal liberty’ which does not

rest upon any el ement of feudalismor any theory of freedom
whi ch has ceased to exist. The Court ultinmately came to the
concl usi on t hat regul ation 236(b) whi ch aut hori sed
domciliary visits was violative of Article 21 and "as there

is no 'law on the basis of which the sane could be
justified, it nmust be struck down as unconstitutional". The
Court was of the view that the other provisions in

regul ati on 236 were not bad as no right of privacy has been
guaranteed by the Constitution.

Subba Rao, J. witing for the mnority was of the opinion
that the word 'liberty’ in Article 21 was conprehensive
enough to include privacy also. He said that although it is
true our Constitution does not expressly declare a right to
privacy as a fundanental right, but the right is an
essential \ ingredient of personal liberty, that in the |ast
resort, a person’s house where he lives with his famly, is
his ’'castle' s that nothing i's nore deleterious to a nan’'s
physi cal happiness and health than a cal cul ated interference
with his privacy and that all ,,he acts of surveillance
under Regul ation 236-infringe the fundanmental right of the
petitioner under Article 21 of the Constitution. And, as
regards Article 19(1)(d), he was of the view that that right
also Was violated. /He said that the right under that sub-
Article is not nmere freedom to nove wthout physica
obstruction and observed t hat novenent under t he
scrutini zi ng gaze of the policenen cannot be free novenent,
that the freedom of novenent in cl. (d) therefore nust be a
noverment in a free country, i.e., in a country where he can
do whatever he likes, speak to whonsoever he wants, neet
people of his own choice w thout any apprehension, | subject
of course to the law of social control and that a person
under the shadow of surveillance is certainly deprived of
this freedom He concluded by sayin that Surveillance by
domciliary visits and other acts(is -an abridgenment of the
fundanental right guaranteed under Article 19 (1)(i) and
under Article 19(1) (a). He however did not specifically
consi der whether regulation 236 could be justified as a
reasonable restriction in public interest falling wthin
Article 19(5).

It was subnitted on behalf of the petitioner that right to
privacy is itself a fundamental right and that that right is
violated as regulation 856 provides for domiciliary wvisits
and other incursions into it. The question whether right to
privacy is itself a fundamental right 'Iowi ng fromthe other
fundanmental rights guaranteed to a citizen under Part II1 is
not easy of solution.

In Giswld v. Connecticut(1l), a Connecticut statute nade
the use of contraceptives a crinminal offence. The executive
and nmedical directors of the Planned Parenthood League of
Connecticut were convicted in the Crcuit Court on a charge
of having violated the statute as accessories by giving
information, instruction and advice to narried persons as to
the neans of preventing conception. The appellate Division
of the Circuit Court affirmed and its judgnment was 'affirmed
by the Supreme Court of Errors of Connecticut. On appea
t he

(1) 381 U S. 479, 510.

952

Suprenme Court of the United States reversed. 1In an opinion
by Douglas, J., expressing view of five nenbers of the
Court, it was held that the statute was invalid as an

unconstitutional invasion of the right of privacy of married
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persons. He said that the right of freedom of speech press
includes not only the right to utter or to print but also
the right to disribute, the right to receive, the right to
read and that without those peripheral rights the specific
right would be less secure and that |ikew se, the other
specific guarantees in the Bill of R ghts have penunbras,
fornmed by enmanations fromthose guarantees that help give
themlife and substance, that the various guarantees create
zones of privacy, aid that protection agai nst al
governmental invasion "of the sanctity of a man’s hone and
the privacies of life" was fundanental. He further said
that the inquiry is whether a right involed "is ’of such a
character that it cannot -be -denied w thout violating those
"fundanental principles of liberty and justice which lie at
the base of all our civil and political institutions’ and
that ’'privacy is a fundanental personal right, emanating
from the totality of the constitutional schene under which
we (Anericans) live.

In his dissenting opinion, M. Justice Black berated the
majority for discovering and applying a constitutional right
to privacy. H's reading of the Constitution failed to
uncover any provision or provisions forbidding the passage
of any law that m ght abridge the ’privacy’ of individuals.
In Jane Roe v. Henry Wade("), an unmarried pregnant wonman
who wi shed to termnate her pregnancy by abortion instituted
an action in the United State strict Court for the Northern
District of Texas, seeking a declaratory judgnent that the
Texas crimnmnal abortion statutes, which prohibited abortions
except wth respect to those procured or  attenpted by
nmedi cal advice for the purpose of saving the Iife of the
not her, were unconstitutional.  The Suprene Court said that
al t hough the Constitution of the U S. A does not explicitly
nmention any right of privacy, the United States Suprene
Court recognizes that a right of personal privacy, or a
guarantee of certain areas or zones of privacy, does exist
under the Constitution, and "that the roots of that right
may be found in the First Amendnent, in the Fourth and Fif,
Amendnents. in the penunbras of the Bill of Rights, in the
ni nth Amendnent, and in the concept of |iberty guaranteed by
the first section of the Fourteenth Anendnent™ and that the
"right to privacy is not absol ute",

The usual starting point in any discussion of the growh of
| egal concept of privacy, though not necessarily the correct
one, is the famous article,"The Right to Privacy" by
Charles Warren and Louis D. Brandeis (2).Wat was truly
creative in the article was their insistence thatprivacy, -
the right to be let alone-was an interest that nman shoul d be
able to assert directly and not derivatively from his
efforts to protect other interests. To Protect nman's
"inviolate Personality" against the intrusive behaviour so
i ncreasi ngly evident

(1) 410 U. s. 113.

(2) See 4 Harvard Law Rev. 193

953

in their tine, Warren and Brandeis thought that the |aw
should provide both a crimnal and a private |aw renedy.
"Once a civilization has nade a distinction between the
"outer’ and the 'inner’ man, between the life of the sou
and the Ilife of the body, between the spiritual and the
materials between the sacred and the profane, between the
realm of God and the real mof Caesar, between Church and
state, between rights inherent and inalienable and rights
that are in the power of governnent to give and take away,
bet ween public and private, between society and solitude, it
becomes i nmpossible to avoid the idea of privacy by whatever
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nane it may be called- the idea of a 'private space in which
man may becone and remain ' hinsel f"(11).

There can be no doubt that the makers of our Constitution
wanted to ensure conditions favourable to the pursuit of
happi ness. They certainly realized as Brandeis, J. said in
his dissent in Onmstead v. United State(2) the significance
of man’s spiritual nature. of his feelings and of his
intellect and that only a part of the pain, pleasure,
satisfication of life can be found in material things and
therefore they nust be deermed to have conferred wupon the
i ndi vidual as against the government a sphere where he
shoul d be I et al one.

"The liberal individualist tradition has stressed, in
particul ar, three personal ideals, to each of whi ch
corresponds a range of 'private affairs’. The first is the

i deal of personal relations; the second, the Lockean idea

of the politically free man in a mnimally regulated
society; ‘the third, the Kantian ideal of the norally
aut ononobus nman, acting on principles that he accepts as
rational "(8).

There can -be no doubt that privacy-dignity clainms deserve to
be examined wth care andto be denied only when an
i mportant countervailing interest is shown to be superior

If the Court does find that aclaimed right is entitled to

protection as a fundamental privacy right,a |law infringing
it must satisfy the conpelling state interest test. Then

the question would be whether a state interest is of such
par amount i mportance'as would justify an infringenent of the
right. Obviously, if the enforcenent of norality were held
to be a conmpelling as well as a perm ssible state  interest,
the characterization of a clainmed rights as a  fundanenta

privacy right would be of far |less significance. The
guestion whether enforcenent of norality is a interest-
sufficient to justify the infringenment of a fundanental
right need not be considered for the purpose of this case
and therefore we refuse to enter the controversial | thicket
whet her enforcement of norality . is a function of state.

I ndi vi dual autonony, perhaps the central concern of any
systemof limted governnent, is protected in part under our
Constitution by

(1) see "privacy and the Law. A phil osophical prelude" by
Mlton R Konvitz in 31 Law & Contenporary Problens (1966)
p. 272, 273.

(2) 277 U S. 438, 471

(3) see Benn, "Privacy, Freedom and Respect-for Persons" in
J. Pennock & J. Chaprman, Eds., Privacy Nonpbs XI'll, 115-16.
954

explicit constitutional guarantees. "In the application of

the Constitution our contenplation cannot only be of / what
has been but what may be." Tine works changes and brings
into exi stence new condition Subtler and far reaching neans
of invadings privacy will make it possible to be heard in
the street what is whispered in the closet. Yes too broad
a, definition of privacy raises serious questions about this
propriety of judicial reliance on a right that is not
explicit in the Constitution of course, privacy prinmarily
concerns the individuals. | therefore relates to and
overlaps wth the concept,of liberty. The nost serious
advocate of privacy nust confess that there are. serious
problems of defining the essence and scope of the right.
Privacy interest in autonony nust also be placed in the
context of other right and val ues.

Any right to privacy nust enconpass and protect the persona
intimacies of the home, the family marriage, notherhood,
procreation .and child rearing. This catal ogue approach to
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the question is obviously .not as instructive as it does not
gi ve anal ytical picture of that distinctive characteristics
of the right of privacy. Perhaps, the only suggestion that
can be offered as unifying principle underlying the concept
has been the assertion that a claimed right nust be a
fundanental right inplicit in the concept of or der ed
liberty.

Rights and freedons of ~citizens are set forth in the
Constitution in order’ to guarantee that the individual, his
personality and those things stanped. with his personality

shall be free fromofficial interference except where a
reasonable basis for intrusion exists. "Liberty against
government” a phrase coined by Professor Corwin expresses
this idea forcefully. In this sense, nany of t he
f undanent al rights of «citizens can be descri bed as
contributing to the right to privacy.

As Ely says : "There is nothing to prevent one from using
the word privacy' : to mean, the freedomto live one’s life

wi t hout governmental interference. But the Court obviously
does not 'souse the term Nor could it for such aright is
at stake in every case"(")

There are two possible theories for protecting privacy of
hone The first is that activities in the hone harm others
only to the extent ‘that they cause offence resulting from
the nere thought that individuals mght engaging in such
activities that such’ harm s not constitutionally
protectible by the state. The second is that individual,
need a place of sanctuary where they can be free from
soci etal control The inportance of such a sanctuary is that
i ndividuals can drop the nmask. desist for~ a while from
projecting on the world the lmage they want to be  accepted
as thensel ves, an image that may,reflect the values of their
peers rather than the realities of their natures (2).

The right to privacy in any event will necessarily have to
go through a process of case-by se 'devel opnent. Therefore,
even assum ng

(1) see "The Wages of Crying WIf: A Cormert on/ Roe .

Wade, 82 Yale L. J. 920, 932.
(2) see 26 Standford Law Rev. 1161 at 1187
955

that the right to personal liberty, the right to nove freely
throughout the territory of India and the freedom of speech
create an independent right of privacy as an enanation from
them which one can characterize as a fundanental right, we
do not think that the right is absolute.

The European Convention on Human Ri ghts, which cane Into,

force \on 3-9-1953, represents a valiant att enpt to
tackle the new problem Article 8 of the Convention is worth
citing:(1).

"1. Everyone has the right to respect for his
private andfanmily Ilife, his home -and his
correspondence.
"2. There shall be no interference by a public
authority wth the exercise of this right
except such as is in accordance with the | aw
and is necessary in a denbcratic society in
the interests of national security, public
safety or the economic well-being of the
country, for the prevention of disorder or
crime, for the protection of health or norals
or for the protection of the rights and
freedonms of others.”

Having reached this <conclusion, we are satisfied that

drastic inroads directly into the privacy and indirectly

into the fundanental. rights, of a citizen will be nade if
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Regul ations 855 and 856 were to be read wdely. To
interpret the rule 'mharnony with the Constitution is
t herefore necessary and canal i sation of the powers vested in
the police by the two Regulations earlier read becones
necessary, if +they are to be saved at all. Qur  founding
fathers were thoroughly opposed to a Police Rajeven as our
history of the struggle for freedom has borne el oquent
testinony to it. The relevant Articles of the Constitution
we have adverted to earlier, behave us therefore to narrow
down the scope for play of the two Regulations. W proceed
to give direction and restriction to the application of the
said regulations with the caveat that if any action were
taken beyond the boundaries so set, the citizen wll be,
entitled to attack such action as-unconstitutional and void.
Depending on the character and antecedents,of the person
subjected to surveillance as also the objects and the
[imtation under which surveillance is made, it cannot be
said surveillance by domiciliary visits. would always be
unreasonabl e restriction upon the right of privacy. Assum ng
that the fundamental rights explicitly guaranteed to a citi-
zen have penunbral zones and that the right to privacy is
itself a fundanental right, that fundanental right nust be
subject to restriction onthe basis of conpelling public
interest As regulation 856 has the force of law, it cannot
be said that the fundamental right of, the petitioner under
Article 21 has been violated by the provisions contained in
it for, what is guaranteed under’ that Article is that no
person shall he deprived of his life or personal liberty
except by the
(1) see "Privacy- Human Rights", ed. A H-~ Robertson p
176.
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procedure established by 'law. W think that the
procedure is reasonable having regard to the provisions of
Regul ations 853 (C) and 857. Even if we hold that Article
19(1)(d) guarantees to a citizen aright to privacy in his
nmovenent as an emanation fromthat Article and is itself a
f undanent al right, the question wll ari se whet her
regulation 856 is a |l aw inposing reasonable restriction in
public interest on the freedom of novenent falling wthin
Article 19 (5); or, even if it be assumed that Article 19(5)
does not apply in terms, as the right to privacy of movenent
cannot be absolute, a |l aw i nposing reasonable restriction
upon it for conpelling interest of State nust be upheld  as
val i d.
Under clause (c) of Regulation 853, it is only persons who
are suspected to be habitual crimnals who will be subjected
to domiciliary visits. Regulation 857 provides as follows:
"A conparatively short period of surveillance,
if effectively nmaintained, should suffice
either to show that the suspicion of —crininal
l'ivelihood was unfounded, or to furnish
evi dence justifying a crimnal prosecution, or
action under the security sections. Di strict
Superintendents and their assistance should go
carefully through the histories of persons
under surveillance during their inspections,
and renmove fromthe register the nanes of such
as appear to be earning an honest livelihood.
Their histories will there upon be closed and
surveillance discontinued. In the case of
person under surveillance, who has been | ost
sight of and is still untraced, the name will
continue on the register for as long as the
Di strict Superintendent considers necessary."
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Surveillance is also confined to the limted class of

citizens who are determned to lead a crimnal |ife or whose

antecedents would reasonably lead to the conclusion that

they will lead such a life.

VWhen there are two interpretations, one wi de and

unconsti tutional, t he ot her narr oner but w thin

constitutional bounds, this Court wll read down t he

overflowing expressions to nake themvalid. So read, the
two regulations are nore restricted than counsel for the
petitioner sought to inpress upon us. Regulation 855, in
our view, enmpowers surveillance only of persons against whom
reasonable materials exist to induce the opinion that they
show a determination, tolead it Iife of criminal in this
context being confined to such as involve public peace or
security only and if they are dangerous security risks.
Mere Convictions in criminal cases where nothing gravely
i mperilling saftey of
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soci ety cannot be regarded as warranting surveillance under
this Regulati on. Simlarly, domiciliary visits and

pi cketing - by the police shoul d be reduced to the clearest
cases of danger to comunity security and not routine
followup at the end of a conviction or release from prison
or at the whimof ‘a police officer. In truth, legality
apart, these regulations ill-accord with. the essence of
personal freedons and the State will do well to revise the-
se old police | regul ations ver ging perilously near
unconstitutionality.

Wth these hopeful —abservations,” we dismss the Wit
petition.

V. P. S Petition di sm ssed.
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