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Cvil Appeal No. 4641 of 1998 arose out of an order made by the National
Consumer Di sputes Redressal Conmi ssion (for short ’'the Conmm ssion’)
di smssing a petition and also an application for interimrelief sunmarily by an
order made on 3.7.1998 on the ground that the appellant shoul d seek his renmedy
inacivil court.

The case that arose for consideration before this Court, in brief, is as
foll ows.

The appel | ant conpleted his studies | eading to Degree of MBBS from
Jawaharl al Institute of Post G aduate Medical Education and Research
Chandi garh in the year 1988. In June 1990 he joined the Nagal and State
Medi cal and Health Service as Assi stant Surgeon Grade-| and thereafter he was
sel ected for adm ssion to MD Pharnmacology. However, he was continued in
service on the condition that he would join his duties after conpleting his studies.
Later on, he was given adm ssion(in D plonma in Opthamal ogy in Septenber
1991 and he conpleted that course in April 1993 and rejoined his service in the
Nagal and State as Assistant Surgeon G ade-|1 as Junior Specialist. He was
deputed to acconpany his uncle who was-a M nister of Transport and
Conmuni cation to the respondent hospital at Chennai and who was di agnosed
as suffering fromAortic Anuerism As the patient was anaem c, the surgery was
post poned. The appellant and his driver offered to donate bl ood and bl ood
sanpl es of the appellant were sent for testing. In the neanwhile, the patient
was operated upon for Aortic Anuerism and was discharged fromthe hospital on
10. 6. 1995 and the appellant and his driver took himto D mapur. The appel | ant
was engaged to be married which was scheduled to be held on 12.12.,1995. ' The
appel lant, his fiancee and his nother-in-law left for Darjeeling and Kol katta to do
sone shopping and thereafter on 18.10.1995 they returned to Kohina. On
12.11.1995 the Mnister of Transport and Comuni cation called the appellant’s
brother-in-l1aw and sister to his residence and i nforned that the appel lant’s
marri age was being called off; that the appellant’s blood was tested at hospital;
that it was found to be H V positive; that this information had been furnished to
hi m by a Doctor [who was inpleaded as respondent No. 2]; that he had of his
own accord re-confirned the appellant’s HV status by personally calling the
respondent No. 2 and was informed by himof the sane. Therefore, the
marri age of the appellant was called off on account of his H V positive status by
his brother-in-I|aw Next day the appellant went to the hospital for further
confirmation and it was confirnmed that he was H V positive. The appellant tried
to contact the Director of the Hospital to enquire about the unauthorised
di scl osure by the hospital about his HV status as he was unable to obtain any
i nformati on fromthe nanagenent regarding the said disclosure. As a result
thereof, he was forced to | eave Kohima as several people including the
appellant’s own fam |y nmenbers and certain other nenbers of the comunity
were now aware of the appellant’s HV positive status and he was socially
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ostraci sed. Aggrieved by the unauthorised disclosure and on the basis that the
hospital had a duty to maintain the confidentiality of personal nedical infornmation
of the appellant, he filed a petition before the Conm ssion seeki ng conpensation
fromthe respondents for breach of their duty to maintain confidentiality and
consequential discrimnation, loss in earnings and social ostracism For interim
relief an interlocutory application was also fil ed. In those circunstances, the
Conmi ssion dismssed the petition summarily and directed himto initiate civi
proceedi ng for an appropriate relief.

A Special Leave Petition was filed before this Court. This Court made an

order on 21.9.1988 dism ssing the said petition. However, in the course of the
order several findings have been given, particularly those relating to "suspended
right to marry". In that proceeding, this court heard only the appellant and there

was no issue of notice to any other person nor this Court had occasion to hear

any of the persons representing the HV or AIDS infected persons or their rights,
much | ess any of the Non Governnent Organi sations which are doing work in the

field were heard. In those circunstances, a wit petition was filed under Article
32 of the Constitution before thi's Court for setting aside the said judgnent.
However, /in the proceedings dated 7.2.2000 it was noted that prayer was

del eted and the other prayer which indirectly concerned the correctness of the

j udgrment already passed was al so del et ed. However, the petition was ordered

to be treated as an application for clarification or directions in the case already
decided by this Court. In the course of the order it was observed that

"We direct the office shall not treat this.as a wit petition filed under
Article 32, but shall register it separately as an | A for
clarification/directions in C. A No. 4641/1998.

Notice of this I A returnable within two weeks shall be issued
to National Aids Control Organisation, Union of India and Indian
Medi cal Association which is already represented in | A Nos. 2-3.
Notice shall also go to Medical Council of India. Dasti service is
permtted in addition."

By an order dated 2.9.2001, it has been further directed that the I.As.
should be listed before a three Judge Bench

In1.A 2/1999 filed by the inpleaded petitioner, the petitioner has raised
the question whether a person suffering fromH V- (+) contracting nmarriage with a

willing partner after disclosing the factum of disease to that partner will be
committing an offence within the neaning of Section 269 and 270 I PC. In
substance, the petitioner wants the Court to clarify that there is no bar for the
marriage, if the healthy spouse consents to nmarry in- spite of being made aware

of the fact that the other spouse is suffering fromthe said disease

The various organi sations to which the notice was issued have al so
entered their appearance before this Court and filed plethora of material giving
their respective stands. The practical difficulties in ensuring disclosure to the
person proposed to be married or in nonitoring such cases are pointed out.. It is
unnecessary to exam ne these matters in any detail inasnuch as in our view this
Court had rested its decision on the facts of the case/'that it was open 'to the
hospital or the Doctor concerned to reveal such information to persons related to
the girl whomhe intended to narry and she had a right to know about the HV
positive status of the appellant. |If that was so, there was no need for this Court
to go further and declare in general as to what rights and obligations arise in
such context as to right to privacy or confidentiality or whether such persons are
entitled to be narried or not or in the event such persons marry they would
commt an of fence under |aw or whether such right is suspended during the
period of illness. Therefore, all those observations made by this Court in the
af oresaid matter were unnecessary, particularly when there was no consi deration
of the matter after notice to all the parties concerned.

In that view of the matter, we hold that the observations nade by this
Court, except to the extent of holding as stated earlier that the appellant’s right
was not affected in any nanner in revealing his HV positive status to the
relatives of his fiancee, are uncalled for. We di spose of these applications with
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t hese observati ons.




