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The width and anplitude of the right to informtion about
the candi dates contesting elections to the Parlianment or State
Legi slature in the context of the citizen' s right to vote broadly
falls for consideration in these wit petitions under Article 32 of
the Constitution. While | respectfully agree with the concl usion
that Section 33(B) of the Representation of the People Act, 1951
does not pass the test of constitutionality, | have cone across a
limted area of disagreenment on certai n-aspects, especially
pertaining to the extent of disclosures that could be insisted
upon by the Court in the |ight of legislation on the subject.

Mor eover, the inportance and intricacies of the subject-matter
and the virgin ground trodden by thi's Court in Union of India Vs.
Associ ation for Denocratic Reforns [(2002) 5 SCC 294] to bring
the right to information of the voter within the sweep of Article
19(1)(a) has inpelled nme to elucidate and clarify certain crucia
aspects. Hence, this separate opinion

I. (1). Freedom of expression and right to information

In the Constitution of our denocratic Republic, anong the
fundanental freedons, freedom of speech and expression

shines radiantly in the firmament of Part [11. W nust take
legitimate pride that this cherished freedom has grown from
strength to strength in the post independent era. It has been
constantly nourished and shaped to new di nensions in tune

with the contenporary needs by the constitutional Courts.

Barring a few aberrations, the Executive Government and the
Political Parties too have not | agged behind in safeguarding this
val uabl e right which is the insignia of denmocratic culture of a
nation. Nurtured by this right, Press and el ectroni c nmedia have
emerged as powerful instruments to nould the public opinion

and to educate, entertain and enlighten the public.

Freedom of speech and expression, just as equality clause

and the guarantee of life and |iberty has been very broadly
construed by this Court right from1950s. It has been variously
described as a 'basic human right’, "a natural right’ and the I|ike.
It enmbraces within its scope the freedom of propagati on and

i nter-change of ideas, dissem nation of information which would
hel p formati on of one’'s opinion and vi ewpoint and debates on
matters of public concern. The inportance which our

Constitution- makers wanted to attach to this freedomis evident
fromthe fact that reasonable restrictions on that right could be
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placed by law only on the limted grounds specified in Article
19(2), not to speak of inherent linitations of the right.

In due course of tine, several species of rights

unenunerated in Article 19(1)(a) have branched off fromthe
genus of the Article through the process of interpretation by
this apex Court. One such right is the 'right to information’
Per haps, the first decision which has adverted to this right is
State of U.P. Vs. Raj Narain [(1975) 4 SCC 428]. 'The right to
know , it was observed by Mathew, J. "which is derived fromthe
concept of freedom of speech, though not absolute is a factor
whi ch shoul d make one wary, when secrecy is clainmed for
transactions which can, at any rate, have no repercussi on on
public security". It was said very aptly-

"In a Government of responsibility Iike ours, where

all the agents of the public rmust be responsible for

their conduct, there can be but few secrets. The

peopl e of ‘this country have a right to know every

public act, everything that is done in a public way,

by their ‘public functionaries."

The next mil estone which showed the way for concretizing

this right is the decision in S.P. Gupta Vs. Union of India [(1981)
Suppl . SCC Page 87] /in which this Court dealt with the issue of
H gh Court Judges’ 'transfer. Bhagwati, J. observed-

"The concept of an open governnent is the direct

emanation fromthe right to know which seens to be

implicit in the right of free speech and expression

guar anteed under Article 19(1)(a). Therefore,

di scl osure of information in regard to the functioning

of the Governnment nust be the rule and secrecy an

exception..."

Peopl es’ right to know about governnental affairs was
enphasi zed in the foll ow ng words:

"No denocratic Government can survive w thout
accountability and the basic postul ate of
accountability is that the peopl e should have

i nformati on about the functioning of the Governnent.
It is only when peopl e know how CGovernment is
functioning that they can fulfill the role which
denocracy assigns to them and nake denocracy a

really effective participatory denocracy."

These two deci si ons have recogni zed that the right of the

citizens to obtain information on matters relating to public acts
flows fromthe fundanmental right enshrined in Article 19(1)(a).
The pertinent observations nade by the | earned Judges in these

two cases were in the context of the question whether the
privilege under Section 123 of the Evidence Act could be

claimed by the State in respect of the Blue Book in-the first case
i.e., Raj Narain's case (supra) and the file throwing light on the
consul tation process with the Chief Justice, in the second case.
Though the scope and anbit of Article 19(1)(a) vis--vis the right
to information did not directly arise for consideration in those
two | andmark deci sions, the observations quoted supra have

certain anmount of relevance in evaluating the nature and

character of the right.

Then, we have the decision in D nesh Trivedi Vs. Union of
India [(1997) 4 SCC 306]. This Court was confronted with the
i ssue whet her background papers and investigatory reports
which were referred to in Vohra Conrittee’s Report could be
conpelled to be made public. The foll owi ng observations of
Ahrmadi, C. J. are quite pertinent:--
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“"I'n modern Constitutional denmocracies, it is

axiomatic that citizens have a right to know about the
affairs of the Governnent which, having been el ected
by them seeks to formul ate sound policies of
governance ainmed at their welfare. However, |ike al
other rights, even this right has recognized
l[imtations; it is, by no neans, absolute."

The proposition expressed by Mathew, J. in Raj Narain's
Case (supra) was quoted with approval.

The next decision which deserves reference is the case of
Secretary, Mnistry of | & B vs. Cricket Association of Benga

[ (1995) 2 SCC Page 161]. Has an organi zer or producer of any

event a right to get the event telecast through an agency of his
choi ce whet her national or foreign? That was the primary

guestion decided in that case. It was highlighted that the right to
impart and receive information is a part of the fundanental right
under Article 19(1)(a) of the Constitution. On this point, Sawant,
J. had this to say at Paragraph 75-

"The right to inpart and receive information is a

species of the right of freedom of speech and

expression guaranteed by Article 19(1)(a) of the

Constitution. A citizen has a fundanental right

to use the best neans of inparting and

recei ving informati on and as such to have an

access to telecasting for the purpose. However,

this right to have an access to telecasting has

limtations on account of the use of the public

property..... "

Jeevan Reddy, J. spoke nore or less in the sane voice:
"The right of free speech and expression

includes the right to receive and inpart

i nformati on. For ensuring the free speech right

of the citizens of this country, it is necessary
that the citizens have the benefit of plurality of
views and a range of opinions on all public

i ssues. A successful denocracy posits an

"aware’ citizenry. Diversity of opinions, views,

i deas and ideologies is essential to enable the
citizens to arrive at inforned judgnent on al

i ssues touching them™

A conspectus of these cases would reveal that theright to

receive and inpart information was considered in the context of
privilege pleaded by the State in relation to confidentia

docunents relating to public affairs and the freedom of

el ectronic nmedia in broadcasting/tel ecasting certain events.

l. (2). Right to information in the context of the voter’s right
to know the details of contesting candi dates and the right of the
medi a and others to enlighten the voter.

For the first tine in Union of India Vs. Association for
Denocratic Refornms’ case (supra), which is the forerunner to the
present controversy, the right to know about the candi date
standing for election has been brought within the sweep of
Article 19(1)(a). There can be no doubt that by doing so, a new
di nensi on has been given to the right enbodied in Article
19(1)(a) through a creative approach dictated by the need to
i mprove and refine the political process of election. In carving
out this right, the Court had not traversed a beaten track but
took a fresh path. It rmust be noted that the right to informtion
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evolved by this Court in the said case is qualitatively different
fromthe right to get information about public affairs or the right
to receive information through the Press and el ectronic nedia,
though to a certain extent, there nay be overlapping. The right
to information of the voter/citizen is sought to be enforced

agai nst an individual who intends to becone a public figure and
the information relates to his personal matters. Secondly, that
right cannot naterialize without State’'s intervention. The State
or its instrunmentality has to conpel a subject to nmake the

i nformati on avail able to public, by neans of |egislation or orders
having the force of law. Wth respect, | amunable to share the
view that it stands on the sane footing as right to tel ecast and
the right to view the sports and ganmes or other itens of

entertai nnent through tel evision (vide observations at

Par agraph 38 of of Association for Denpcratic Refornms case).

One nore observation at Paragraph 30 to the effect that "the
deci si on maki ng process of a voter would include his right to
know about, public functionaries who are required to be el ected

by hinf needs  explanation. Till a candidate gets el ected and
enters the House, it would not be appropriate to refer to himas a
public functionary. Therefore, the right to know about a public
act done by a public functionary to which we find reference in

Raj Narain’s case (supra) is not the sane thing as the right to
know about the antecedents of the candi date contesting for the

el ection. Nevertheless, the conclusion reached by the Court that
the voter has such a right and that the right falls within the realm
of freedom of speech and expression guaranteed by Article

19(1) (a) can be justified on good and substantial grounds. To

this aspect, | wll ‘advert a little later. Before that, | would like to
say that it would have been inthe fitness of the things if the
case [U. O 1. vs. Association for Denpocratic Reforns] was

referred to the Constitution Bench as per the mandate of Article
145(3) for the reason that a new di nensi on has been added to

the concept of freedom of expression so as to bring withinits
anbit a new species of right to information. Apparently, no such
request was nade at the hearing and-all parties invited the

deci sion of three Judge Bench. The | aw has been laid down

therein elevating the right to secure information about a
contesting candidate to the position of a fundanental 'right. That
deci si on has been duly taken note of by the Parlianment and

acted upon by the Election Comm ssion. It has attained finality.
At this stage, it would not be appropriate to set the clock back
and refer the matter to Constitution Bench to test the

correctness of the view taken in that case. | agree with ny

| earned brother Shah, J. in this respect. However, | would prefer
to give reasons of ny own-may not be very different from what

the | earned Judge had expressed, to dempnstrate that the
proposition laid down by this Court rests on a firm

Constitutional basis.

| shall now proceed to elucidate as to howthe right to
know t he detail s about the contesting candi date should be
regarded as a part of the freedom of expression guaranteed by
Article 19(1)(a). This issue has to be viewed from nore than one
angl e-fromthe point of view of the voter, the public viz.,
representatives of Press, organizations such as the petitioners
which are interested in taking up public issues and thirdly from
the point of view of the persons seeking election to the

| egi sl ative bodi es.

The trite saying that 'denocracy is for the people, of the

peopl e and by the people’ has to be renmenbered for ever. In a
denocratic republic, it is the will of the people that is paranmount
and becones the basis of the authority of the Government. The

will is expressed in periodic elections based on universal adult
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suffrage held by neans of secret ballot. It is through the ball ot
that the voter expresses his choice or preference for a

candi date. "Voting is formal expression of will or opinion by the
person entitled to exercise the right on the subject or issue", as
observed by this Court in Lily Thomas Vs. Speaker, Lok Sabha

[ (1993) 4 SCC 234] quoting fromBlack’s Law Dictionary. The
citizens of the country are enabled to take part in the

CGovernment through their chosen representatives. In a
Parliamentary denocracy |ike ours, the Governnment of the day

is responsible to the people through their el ected
representatives. The el ected representative acts or is supposed

to act as a live link between the people and the Governnent. The
peopl es’ representatives fill the role of |aw nakers and

cust odi ans of Governnent. People |ook to themfor ventilation

and redressal of their grievances. They are the focal point of the
will and authority of the people at large. The noment they put in
papers for contesting the el ection, they are subjected to public
gaze and public scrutiny. The character, strength and weakness

of the candidate is wdely debated. Nothing is therefore nore

i mportant for sustenance of denocratic polity than the voter
maki ng an-intelligent and rational choice of his or her
representative. For this, the voter should be in a position to
effectively fornul ate his/her opinion and to ultinmately express
that opinion through bal ot by casting the vote. The concom tant
of the right to vote which is the basic postulate of denocracy is
thus two fold: first, fornulation of opinion about the candi dates
and second, the expression of choice by casting the vote in

favour of the preferred candidate at the polling booth. The first
step is conplenentary to the other. Many a voter wll be

handi capped in fornulating the opinion and maki ng.a proper

choice of the candidate unless the essential infornation

regardi ng the candidate is available. The voter/citizen should
have at |east the basic information about the contesting

candi date, such as his involvenent in serious crimninal offences.
To scuttle the flow of information-relevant and essential would
affect the electorate’s ability to evaluate the candidate. Not only
that, the information relating tothe candidates will pave the way
for public debate on the nerits and denerits of the candi dates.
When once there is public disclosure of the relevant details
concerning the candidates, the Press, as a media of nass

conmuni cati on and vol untary organi zations vigilant enough to
channel the public opinion on right Iines wll be able to

di ssem nate the information and thereby enlighten and alert the
public at |arge regarding the adverse antecedents of a

candidate. It will go a long way in pronoting the freedom of
speech and expression. That goal would be acconplished in two
ways. It will help the voter who is interested i n'seeking and
recei ving information about the candidate to form an opinion
according to his or her conscience and best of judgnent and
secondly it will facilitate the Press and voluntary organi zations
in inparting information on a matter of vital public concern. An

i nfornmed voter-whet her he acquires information directly by

keepi ng track of disclosures or through the Press and ot her
channel s of communication, will be able to fulfil his
responsibility in a nore satisfactory manner. An enlightened and
infornmed citizenry woul d undoubt edly enhance denocratic

val ues. Thus, the availability of proper and rel evant information
about the candidate fosters and pronotes the freedom of

speech and expression both fromthe point of view of inparting

and receiving the information. In turn, it would lead to the
preservation of the integrity of electoral process which is so
essential for the growmh of denobcracy. Though | do not go to the
extent of remarking that the election will be a farce if the

candi dates’ antecedents are not known to the voters, | would

say that such information will certainly be conducive to fairness
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in election process and integrity in public life. The disclosure of
i nformati on would facilitate and augnent the freedom of

expression both fromthe point of view of the voter as well as the
medi a through which the information is publicized and openly

debat ed.

The probl em can be approached from another angle. As

observed by this Court in Association for Denocratic Reforns’
case (supra), a voter ’'speaks out or expresses by casting vote'.
Freedom of expression, as contenplated by Article 19(1)(a)

which in many respects overlaps and coincides with freedom of
speech, has mani fold meanings. It need not and ought not to be
confined to expressing sonething in words orally or in witing.
The act of manifesting by action or |anguage is one of the

nmeani ngs given in Ramanatha lyer’'s Law Lexicon (edited by
Justice Y.V. Chandrachud). Even a manifestation of an enotion,
feeling etc., w thout words would anmount to expression. The
exanpl e given in Collin’s Dictionary of English | anguage (1983

reprint) i's: "tears are an expression of grief", is quite apposite.
Anot her shade of neaning is: "a look on the face that indicates
nood or enotion; eg: a joyful expression". Comunication of
enmotion and di splay of talent through nusic, painting etc., is

al so a sort of expression. Having regard to the conprehensive
meani ng of phrase ’expression’, voting can be legitimtely
regarded as a formof expression. Ballot is the instrunent by

whi ch the voter expresses his choi ce between candi dates or in
respect to propositions; and his 'vote’ is his choice or election
as expressed by his ballot (vide 'A Dictionary of Mdern Lega
Usage’; 2nd Edition, by Garner Bryan A). "Opinion expressed,

resol ution or decision carried, by voting" is one of the neanings
given to the expression'vote’ in the New Oxford Il ustrated
Dictionary. It is well settled and it needs no enphasis that the
fundanental right of freedom of speech and expression should

be broadly construed and it has been so construed all these
years. In the light of this, the dictumof the Court that the voter
"speaks out or expresses by casting-a vote" is apt and well
founded. | would only reiterate and say that freedom of voting by
expressing preference for a candidate is nothing but freedom of
expressing oneself in relation to a matter of prime concern to
the country and the voter hinself.

l. (3) Right to vote is a Constitutional right though not a
fundanental right but right to make choice by neans of ballot is
part of freedom of expression

The right to vote for the candidate of one’s choiceis of the
essence of dempcratic polity. This right is recognized by our
Constitution and it is given effect to in specific formby the
Representati on of the People Act. The Constituent Assenbly

debates reveal that the idea to treat the voting right as a
fundanental right was dropped; nevertheless, it was decided to
provide for it elsewhere in the Constitution. This nmove found its
expression in Article 326 which enjoins that "the elections to

the House of the People and to the Legislative Assenbly of

every State shall be on the basis of adult suffrage; that is to say,
every person who is a citizen of India and who is not |ess than

21* years of age, and is not otherw se disqualified under the
Constitution or law on the ground of non-residence,

unsoundness of mnd, crime, corrupt or illegal practice-shal

be entitled to be registered as voter at such election" (* Now 18
years). However, case after case starting from Ponnuswani’s case

[ (1952) SCR 218] characterized it as a statutory right. "The right
to vote or stand as a candidate for election", it was observed in
Ponnuswani's case "is not a civil right but is a creature of
statute or special |aw and nust be subject to the limtations
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inmposed by it." It was further elaborated in the follow ng words:

"Strictly speaking, it is the sole right of the
Legi sl ature to exanine and determine all matters
relating to the election of its own menbers, and if
the legislature takes it out of its own hands and
vests in a special tribunal an entirely new and
unknown jurisdiction, that special jurisdiction
shoul d be exercised in accordance with the | aw
whi ch creates it."

In Jyoti Basu Vs. Debi Ghosal [1982 (3) SCR 318] this
Court again pointed out in no uncertain terns that: " aright to
el ect, fundanental though it is to denocracy, is, anomal ously

enough, neither a fundanental right nor a conmon law right. It
is pure and sinple-a statutory right." Wth great reverence to
the em nent Judges, | would like to clarify that the right to vote,

if not a fundanental” right, is certainly a constitutional right. The
right originates fromthe Constitution and in accordance with the
constitutional nmandate contained in Article 326, the right has
been shaped by the statute, nanely, R P. Act. That, in ny
understanding, is the correct legal position as regards the
nature of the right to vote in elections to the House of people
and Legislative Assenhlies. It is not very accurate to describe it
as a statutory right, pure and sinple. ~ Even with this
clarification, the argunment of the |earned Solicitor General that
the right to vote not being a fundamental right, the information
whi ch at best facilitates neani ngful exercise of that right cannot
be read as an integral part of any fundanmental right, remains to
be squarely net. Here, a distinction has to be drawn between
the conferment of the right to vote on fulfillnment of requisite
criteria and the culmnation of that right in the final act of
expressing choice towards a particul ar candi date by means of

ball ot. Though the initial right cannot be placed on the pedesta
of a fundanmental right, but, at the stage when the voter goes to
the polling booth and casts his vote, his freedomto express
arises. The casting of vote in favour of one or the other

candi date tantanounts to expression of his opinion and

preference and that final stage in the exercise of voting right
mar ks the acconplishment of freedom of expression of the

voter. That is where Article 19(1)(a) is attracted. Freedom of
voting as distinct fromright to vote is thus a species of freedom
of expression and therefore carries with it the auxiliary and
conpl ementary rights such as right to secure informtion about

t he candi date which are conducive to the freedom None of the
decisions of this Court wherein the proposition  that the right
to vote is a pure and sinple statutory right was decl ared and
reiterated, considered the question whether the citizen's
freedom of expression is or is not involved when a citizen
entitled to vote casts his vote in favour of one or-the other
candi date. The issues that arose in Ponnuswani’'s case and
various cases cited by the |l earned Solicitor-General fall broadly
within the real mof procedural or renedi al aspects of

chal l engi ng the el ection or the nom nation of a candidate. None
of these decisions, in ny view, go counter to the proposition
accepted by us that the fundanental right of freedom of
expression sets in when a voter actually casts his vote. I,
therefore, find no merit in the subm ssion made by the | earned
Solicitor General that these wit petitions have to be referred to a
| arger bench in view of the apparent conflict. As already stated,
the factual matrix and |l egal issues involved in those cases were
different and the view, we are taking, does not go counter to the
actual ratio of the said decisions rendered by the emni nent

Judges of this Court.
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Rel i ance has been placed by the | earned Solicitor Genera

on the Constitution Bench decision in Jamuna Prasad Vs.

Lachhi Ram [(1955) 1 SCR Page 608]. That was a case of specia
appeal to this Court against the decision of an El ection Tribunal
Apart fromassailing the finding of the Tribunal on the aspect of
"corrupt practice’, Sections 123(5) and 124(5) (as they stood
then) of the R P. Act were challenged as ultra vires Article
19(1) (a). The former provision declared the character

assassi nation of a candidate as a mgjor corrupt practice and the
latter provision made an appeal to vote on the ground of caste a
m nor corrupt practice. The contention that these provisions

i mpi nged on the freedom of speech and expressi on was
unhesitatingly rejected. The Court observed that those

provi sions did not stop a man from speaking. They nerely

prescri bed conditions which nmust be observed if a citizen

wanted to enter the Parlianent. It was further observed that the
right to stand as a candi date and contest an election is a specia
right created by the statute and can only be exercised on the
conditions laid down by the statute. In that context, the Court
made an observation that the fundamental right chapter had no
bearing on the right to contest the el ection which is created by
the statute and the appell ant had no fundamental right to be

el ected as a menber ‘of Parlianent. If a person wants to get

el ected, he nust observe the rules laid down by law. So hol di ng,
those Sections were held to be intra vires. - | do not think that
this decision which dealt with the contesting candidate’'s rights
and obligations has any bearing on the freedomof expression of
the voter and the public in general in the context of elections.
The remark that ’the fundanmental right chapter has no bearing

on aright like this created by statute’ cannot be divorced from
the context in which it was nade.

The | earned seni or counsel appearing for-one of the

interveners (B.J.P.) has advanced the contention that if the right
to information is culled out fromArticle 19(1)(a) and read as an
integral part of that right, it is fraught wi th dangerous
consequences i nasnuch as the grounds of reasonable

restrictions which could be inposed are by far limted and
therefore, the Governnent may be constrained to part with

certain sensitive informati ons which would not be-in public
interest to disclose. This raises the | arger questi on whet her
apart fromthe heads of restriction envisaged by sub-Article (2)

of Article 19, certain inherent limtations should not be read into
the Article, if it beconmes necessary to do so innational or

soci etal interest. The discussion on this aspect finds its echo in
the separate opinion of Jeevan Reddy, J. in Cricket

Associ ation’s case (supra). The |earned Judge was of the view
that the freedom of speech and expressi on cannot be so

exerci sed as to endanger the interest of the nation or the
interest of the society, even if the expression 'national interest’
or 'public interest’ has not been used in Article 19(2). It was
poi nted out that such inplied limtation has been read into the
first amendnent of the U. S. Constitution which guarantees the
freedom of speech and expression in unqualified terns.

The foll owi ng observations of the U S. Supreme Court in
Gltow Vs. New York [(1924) 69 L.Ed. 1138] are very relevant in
this context:

"It is a fundanental principle, |long established,
that the freedom of speech and of the Press
which is secured by the Constitution does not
confer an absolute right to speak or publish,

wi t hout responsibility, whatever one nay
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choose, or an unrestricted and unbridle |icense
that gives imunity for every possible use of

| anguage, and prevents the punishment of those
who abuse this freedom"

Whenever the rare situations of the kind anticipated by the

| ear ned counsel arise, the Constitution and the Courts are not
hel pl ess i n checking the m suse and abuse of the freedom Such
a check need not necessarily be found strictly within the
confines of Article 19(2).

. Sections 33-A & 33-B of the Representation of People
(3rd Anendnent) Act, 2002-whether Section 33-A by

itself effectively secures the voter’s/citizen's right to

i nf ormati on-whet her Section 33-B is unconstitutional?

. (1). Section33-A & 33-B of the Representation of People
(3rd Amendment) Act:

Now | turn my attention to the discussion of core question

that is to say, whether the inpugned |egislation falls foul of
Article 19(1)(a) for limting the area of disclosure and whet her
the Parliament acted beyond its conpetence in deviating from
the directives given by this Court to the El ection Comm ssion in
Denocratic Reforms Association case. By virtue of the
Representati on of the People (Anendnent) Act, 2002 the only

i nformati on which a prospective contestant i's required to
furnish apart fromthe informati on which he is obliged to

di scl ose under the existing provisions is the information on two
points: (i) Whether he is accused of any offence punishable wth
i mprisonnment for two years or nore in a pending case in which

a charge has been franed and; (ii) Wether he has been

convicted of an offence (other than the offence referred to in
sub-Sections (1) to (3) of Section 8) and sentenced to

i mprisonnent for one year or nore. On other points spelt out in
this Court’s judgment, the candidate is not liable to furnish any
information and that is so, notw thstandi ng anythi ng cont ai ned
in any judgnment or order of a Court OR any direction, order or
instruction issued by the Election Conm ssion. Oni'ssion to
furnish the informati on as per the mandate of Section 33B and
furnishing false information in that behalf is made punishable.
That is the sum and substance of the two provisions nanely,
Section 33A and 33B

The plain effect of the enbargo contained in Section 33Bis

to nullify substantially the directives issued by the Election
Conmi ssion pursuant to the judgnment of this Court. At present,
the instructions issued by the El ection Conm ssion could only
operate in respect of the itens specified in Section 33A and
nothing nore. It is for this reason that Section 33B has been
chal l enged as ultra vires the Constitution both on the ground
that it affects the fundanmental right of the voter/citizen to get
adequate i nformati on about the candi date and that the

Parliament is inconpetent to nullify the judgment of this Court. |
shall briefly notice the rival contentions on this crucial issue.
. (2). Contentions:

Petitioners’ contention is that the |egislation on the subject

of disclosure of particulars of candi dates should adopt in
entirety the directives issued by this Court to the El ection
Conmi ssion in the pre-ordinance period. Any dilution or

devi ation of those nornms or directives would necessarily violate
the fundanmental right guaranteed by Article 19(1)(a) as
interpreted by this Court and therefore the |aw, as enacted by
Parliament, infringes the said guarantee. This contention has
apparently been accepted by ny | earned brother M B. Shah, J.

The ot her view point presented on behalf of Union of India and
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one of the interveners is that the freedomof legislature in

i dentifying and evol ving the specific areas in which such

i nformati on shoul d be nmade public cannot be curtailed by
reference to the ad hoc directives given by this Court in pre-
ordi nance period and the | egislative wi sdom of Parlianent,
especially in election matters, cannot be questioned. This is the
position even if the right to know about the candidate is
conceded to be part of Article 19(1)(a). It is for the Parlianent to
decide to what extent and how far the information should be

made available. In any case, it is submitted that the Court’s
verdi ct has been duly taken note of by Parlianent and certain
provi si ons have been nade to prompte the right to information

Vi s--vis the contesting candi dates. Section 33Bis only a part of
this exercise and it does not go counter to Article 19(1)(a) even
t hough the scope of public disclosures has been Iimted to one

i mportant aspect only:.

. (3). Broad points for consideration

A liberal but not a constricted approach in the matter of

di scl osure of -information “in relation to candi dates seeking

el ection is no doubt a desideratum The whol esal e adopti on of

the Court’s diktats on the various itens of information while
enacting the | egislationwuld have received public approbation
and woul d have been welconed by public. I't would have been in

tune with the recomendati ons of various Conmm ssions and

even the statenments made by eninent and responsible politica
personalities. However, the fact renains that the Parlianent in
its discretion did not go the whol e hog, but chose to limting the
scope of nmandated di sclosures to-one only of “the inportant

aspects highlighted in the judgment. The question remmins to be
consi dered whether in doing so, the Parlianent out-stepped its
l[imts and enacted a law in violation of the guarantee enshrined
in Article 19(1)(a) of the Constitution. The allied question is
whet her the Parliament has no option but to scrupul ously adopt

the directives given by this Court to the Election Conmi ssion. Is
it open to the Parlianent to independently view the issue and
fornul ate the paraneters and contents of disclosure, though it

has the effect of diluting or dimnishing the scope of disclosures
which, in the perception of the Court, were desirable? In

consi dering these questions of far reaching inportance fromthe
Constitutional angle, it is necessary to have a clear idea of the
ratio and inplications of this Court’s Judgrment in the

Associ ation for Denocratic Reforms case

. (4) Analysis of the judgment in Association for Denocratic
Ref or ms case-whet her and how far the directives given therein

have i nmpact on the Parliamentary |egislation-Approach of

Court in testing the legislation

The first proposition laid down by this Court in the said
case is that a citizen/voter has the right to know about the
ant ecedents of the contesting candidate and that right is a part
of the fundamental right under Article 19(1)(a). In this context,
M B. Shah, J. observed that-
"...Voter’'s speech or expression in case of
el ection would include casting of votes, that is
to say, voter speaks out or expresses by casting
vote."

It was then pointed out that the information about the candi date
to be selected is essential as it would be conducive to
transparency and purity in the process of election. The next
guestion consi dered was how best to enforce that right. The

Court having noticed that there was void in the field in the sense
that it was not covered by any |egislative provision, gave
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directions to the Election Commssion to fill the vacuum by
requiring the candidate to furnish information on the specified
aspects while filing the nom nation paper. Five itemnms of

i nformati on which the Election Comi ssion should call for from

the prospective candi dates were spelt out by the Court. Two of
themrelate to crimnal background of the candi date and

pendency of crimnal cases against him Points 3 & 4 relate to
assets and liabilities of the candidate and his/her fanmly. The | ast
one is about the educational qualifications of the candi date. The

| egal basis and the justification for issuing such directives to the
Conmi ssi on has been stated thus (vide paragraphs 19 & 20)

"19. At the outset, we would say that it is not
possible for this Court to give any directions for
amendi ng the Act or the statutory Rules. It is for
Parliament to anend the Act and the Rules. It is
al so established | aw that no direction can be

gi ven, which woul'd be contrary to the Act and

t he Rul es,

X X X

20. However, it is equally settled that in case
when the Act or Rules are silent on a particul ar
subj ect and the authority inplenmenting the

sanme has constitutional or statutory power to
implement it, the Court can necessarily issue
directions or orders on the said subject to fil
the vacuumor void till the suitable lawis
enacted. "

Agai n, at paragraph 49 it was enphasized-

"It is to be stated that the El ection Comi ssion
has fromtine to tine issued instructions/orders
to neet with the situation where the field is
unoccupi ed by the | egislation. Hence, the norns
and nodalities to carry out and give effect to the
af oresai d directions should be drawn up

properly by the El ection Conm ssion as early as
possi bl e."

Thus, the Court was conscious of the fact that the El ection

Comm ssion could act in the matter only so long as thefield is
not covered by |l egislation. The Court also felt that the vacuum

or void should be suitably filled so that the right to information
concerning a candi date woul d soon becone a reality. |In other
words, till the Parliament applied its mnd and cane forward wth
appropriate legislation to give effect to the right available to a
voter-citizen, the Court felt that the said goal has to be
translated into action through the nmedia of Election

Conmi ssion, which is endowed with 'residuary power’ to

regul ate the election process in the best interests of the

el ectorate. Instead of leaving it to the Comrission and with a
view to give quietus to the possible controversies that m ght
arise, the Court considered it expedient to spell out five points
(broadly falling into three categories) on which the information
has to be called for fromthe contesting candidate. In the very
nature of things, the directives given by the Court were intended
to operate only till the law was nmade by | egislature and in that
sense 'pro tenmpore’ in nature. The five directives cannot be
considered to be rigid theorens-inflexible and imutable, but
only reflect the perception and tentative thinking of the Court at
a point of time when the legislature did not address itself to the
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guesti on.

When the Parliament, in the aftermath of the verdict of
this Court, deliberated and thought it fit to secure the right to

information to a citizen only to a limted extent (having a bearing
on crimnal antecedents), a fresh | ook has to be necessarily
taken by the Court and the validity of the | aw made has to be
tested on a clean slate. It nmust be renmenbered that the right to
get information which is a corollary to the fundanental right to
free speech and expression has no fixed connotation. Its

contours and paraneters cannot be precisely defined and the

Court in ny understanding, never neant to do so. It is often a
matter of perception and approach. How far to go and where to
stop? These are the questions to be pondered over by the
Legi sl ature and the Constitutional Court called upon to decide
the question of validity of |egislation. For instance, many
voters/citizens nay like to have nore conplete information-a

sort of bio-data of the candidate starting fromhis school days
such as his acadenic career, the properties which he had before
and after entering into politics, the details of his income and tax
payments for the | ast one decade and sources of acquisition of

his and his famly' s wealth. Can it be said that all such

i nformati on which will no doubt enable the voter and public to
have a conprehensive /i dea of the contesting candi date, should

be di scl osed by a prospective candi date and that the failure to
provide for it by llaw would infringe the fundanmental right under
Article 19(1)(a)? The preponderance of view would be that it is
not reasonable to conpel a candidate to nake di sclosures
affecting his privacy to that extent in the guise of effectuating
the right to information. A line has to be drawn sonewhere.

Wil e there cannot be a |lip service to the valuable right to
information, it should not be stretched too far. At the sanme tine,
the essence and substratum of ‘the right has to be preserved and
pronot ed, when once it is brought within the fold of

fundanental right. A balanced but (not a rigid approach, is

needed in identifying and defining the paraneters of the right

whi ch the voter/citizen has. The standards to be applied to

di scl osures vis--vis public affairs and governance AND t he

di scl osures relating to personal |ife and bio-data of a candidate
cannot be the same. The measure or yardstick will be sonewhat
different. It should not be forgotten that the candidates’ right to
privacy is one of the many factors that could be kept in-view,
though that right is always subject to overriding public interest.

In ny view, the points of disclosure spelt out by this Court

in the Association for Denpcratic Reforns case should serve as
broad i ndicators or paraneters in enacting the legislation for the
pur pose of securing the right to information about the

candi date. The paradi gns set by the Court, though pro tenpore

in nature as clarified supra, are entitled to due weight. If the
legislature in utter disregard of the indicators enunciated by this
Court proceeds to make a legislation providing only for a

senbl ance or pittance of information or omits to provide for

di scl osure on certain essential points, the aw would then fail to
pass the nmuster of Article 19(1)(a). Though certai n amount of
deviation fromthe aspects of disclosure spelt out by this Court

is not inpermssible, a substantial departure cannot be

count enanced. The | egislative provision should be such as to
pronote the right to information to a reasonable extent, if not to
the fullest extent on details of concern to the voters and citizens
at large. Wiile enacting the legislation, the legislature has to
ensure that the fundamental right to know about the candidate is
reasonably secured and information which is crucial, by any
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obj ective standards, is not denied. It is for the Constitutiona
Court in exercise of its judicial review power to judge whet her
the areas of disclosure carved out by the Legislature are
reasonably adequate to safeguard the citizens’ right to
information. The Court has to take a holistic view and adopt a

bal anced approach, keeping in viewthe twin principles that the
citizens' right to information to know about the personal details
of a candidate is not an unlimted right and that at any rate, it
has no fixed concept and the |egislature has freedomto choose

bet ween two reasonabl e alternatives. It is not a proper

approach to test the validity of legislation only fromthe stand-
poi nt whether the legislation inplicitly and word to word gi ves
effect to the directives issued by the Court as an ad hoc

neasure when the field was unoccupi ed by |egislation. Once

| egislation is made, thi's Court has to nake an independent
assessnment in the process of eval uating whether the itens of
informati on statutorily ordained are reasonably adequate to

secure the right of information to the voter so as to facilitate him
to forma fairly clear opinion on the nerits and denerits of the
candi dates. I n enbarki ng on this exercise, as already stated, this
Court’s directives on the points of disclosure even if they be
tentative or ad hoc in nature, cannot be brushed aside, but

shoul d be given due weight. But, | reiterate that the shape of

| egi sl ati on need not be solely controlled by the directives issued
to the Election Commission to nmeet an ad hoc situation. As |

said earlier, the right to information cannot be placed in straight
jacket fornul ae and the perceptions regarding the extent and
anplitude of this right are bound to vary.

[l Section 33-B i.s unconstitutiona

[11. (1). The right to-information cannot be frozen and stagnated.

In ny view, the Constitutional validity of Section 33B has
to be judged fromthe above angl e and perspective. Considered
in that light, | agree with the conclusion of MB. Shah, J. that
Section 33B does not pass the test of Constitutionality. The
reasons are nore than one. Firstly, when the right to secure
i nformati on about a contesting candidate is recogni zed as an
integral part of fundanental right as it ought to be, it follows that
its anbit, anplitude and paraneters cannot be chai ned and
circunscribed for all time to come by declaring that no
information, other than that specifically laid down in the Act,
shoul d be required to be given. Wen the legislation delimting
the areas of disclosure was enacted, it nay be that the
Parlianment felt that the disclosure on other aspects was nhot
necessary for the tinme being. Assuning that-the guarantee of
right to information is not violated by making a departure from
the paradi gns set by the Court, it is not open tothe Parlianent
to stop all further disclosures concerning the candidate in
future. In other words, a blanket ban on di ssem nation of

i nformati on other than that spelt out in the enactnent,
irrespective of need of the hour and the future exigencies and
expedients is, in ny view, inmpernmissible. It nust be renenbered
that the concept of freedom of speech and expressi on does not
remain static. The felt necessities of the tines coupled with
experiences drawn fromthe past may give rise to the need to

i nsist on additional infornmation on the aspects not provided for
by law. New situations and narch of events may demand the
flow of additional facets of information. The right to informtion
shoul d be allowed to grow rather than being frozen and
stagnat ed; but the nandate of Section 33B prefaced by the non
obstante cl ause inpedes the flow of such infornation conducive
to the freedom of expression. In the face of the prohibition under
Section 33B, the El ection Commi ssion which is entrusted with
the function of nonitoring and supervising the el ection process
will have to sit back with a sense of hel pl essness inspite of the
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pressing need for insisting on additional infornmation. Even the
Court may at tines feel handicapped in taking necessary

renedi al steps to enforce the right to information. In ny view,
the legislative injunction curtailing the nature of information to
be furni shed by the contesting candi dates only to the specific
matters provided for by the |egislation and nothing nore would
emascul ate the fundanental right to freedom of expression of
which the right to information is a part. The very objective of
recogni zing the right to information as part of the fundanenta
right under Article 19(1)(a) in order to ensure free and fair

el ections woul d be frustrated if the ban prescribed by Section
33Bis taken to its | ogical effect.

[11. (2) Inpugned legislation fails to effectuate right to

i nformation on certain vital aspects.

The second reason why Section 33B shoul d be

condemmed is that by bl ocking the anbit of disclosures only to
what has been specifically provided for by the anendnent, the
Parlianment failed to give effect to one of the vital aspects of
i nformation, viz., disclosure of assets and liabilities and thus
failed in substantial nmeasure to give effect to the right to
information as a part of the freedom of expression. The right to
i nformati on which is now provided for by the |legislature no
doubt relates to one of the essential points but in ignoring the
ot her essential aspect relating to assets and liabilities as

di scussed hereinafter, the Parlianent has unduly restricted the
ambit of information which the citizens should have and t hereby
i mpi nged on the guarantee enshrined in Article 19(1)(a).

[l (3) How far the principlethat the Legislature cannot
encroach upon the judicial sphere applies.

It is a settled principle of constitutional jurisprudence that

the only way to render a judicial decisionineffective is to enact a
valid | aw by way of anendnment or otherw se fundamentally

altering the basis of the judgnent either prospectively or
retrospectively. The | egislature cannot overrul e or supersede a

j udgrment of the Court without lawfully renoving the defect or
infirmty pointed out by the Court because it is obvious that the

| egi sl ature cannot trench on the judicial power vested in the
Courts. Relying on this principle, it is contended that the

deci sion of apex Constitutional Court cannot be set at naught in

the manner in which it has been done by the inpugned

| egislation. As a sequel, it is further contended that the question
of altering the basis of judgnment or curing the defect does not
arise in the instant case as the Parliament-cannot pass a law in
curtail nent of fundamental right recognized, anplified and

enforced by this Court.

The contention that the fundanmental basis of the decision

in Association for Denmocratic Reforns case has not at all been
altered by the Parlianment, does not appeal to ne. | -have

di scussed at length the real scope and ratio of the judgment and
the nature and character of directives given by this Court to the
El ecti on Comm ssion. As observed earlier, those directions are
pro tenpore in nature when there was vacuumin the field. Wen
once the Parlianent stepped in and passed the | egislation
providing for right of information, may be on certain limted
aspects, the void nust be deened to have been filled up and the
judgrment works itself out, though the proposition [aid down and
observations made in the context of Article 19(1)(a) on the need
to secure information to the citizens will hold good. Now the new
| egi slation has to be tested on the touchstone of Article 19(1)(a).
O course, in doing so, the decision of this Court should be

gi ven due wei ght and there cannot be marked departure from

the items of information considered essential by this Court to
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ef fectuate the fundanental right to information. Viewed in this
light, it nust be held that the Parlianment did not by |aw provide
for disclosure of information on certain crucial points such as
assets and liabilities and at the sanme tine, placed an enbargo

on calling for further informations by enacting Section 33B. That
is where Section 33B of the inpugned anmendnment Act does not

pass the muster of Article 19(1)(a), as interpreted by this Court.
IV. Right to information with reference to specific aspects:

| shall now discuss the specifics of the problem Wth a

view to pronote the right to information, this Court gave certain
directives to the El ection Comm ssion which, as | have already
clarified, were ad hoc in nature. The El ection Commi ssion was
directed to call for details fromthe contesting candi dates
broadly on three points, nanely, (i) crimnal record (ii) assets
and liabilities and (iii) educational qualification. The third
amendment to R P. ‘Act which was preceded by an Ordi nance

provi ded for disclosure of information. How far the third
anmendnment ‘'to the Representation of the People Act, 2002

saf eguards the right of information which is a part of the
guaranteed right under Article 19(1)(a), is the question to be
consi dered now with specific reference to each of the three
points spelt out in the judgnent of this Court in Association for
Denocratic Reforns case.

V. (1). Crimnal background and pendi ng crimnal cases agai nst
candi dat es- Section 33-A of the R P. (3rd Anendnent) Act.

As regards the first aspect, namely crimnal record, the
directives in Association for Denocratic Reforns case are two
fold: "(i) whether the candi date is convicted/

acqui tted/ di scharged of -any crimnal case in the past-if any,

whet her he is punished with inprisonment or fine and (ii) prior
to six nmonths of filing of nom nation, whether the candidate is
an accused in any pendi ng case of any offence punishable wth

i mprisonnment for two years or nmore and in which charge is

franmed or cogni zance is taken by the Court of law " As regards
the second directive, the Parlianent has substantially proceeded
on the sane lines and made it obligatory to the candidate to
furnish information as to whether he is accused of any offence
puni shabl e with inprisonnment for two years or nore in a

pendi ng case in which a charge has been framed by the

conpetent Court. However, the case in which cognizance has

been taken but charge has not been framed is not covered by
Clause (i) of Section 33A(1). The Parlianent having taken the

ri ght step of conpelling disclosure of the pendency of cases
relating to najor offences, there is no good reason why it failed
to provide for the disclosure of the cases of the sane nature of
whi ch cogni zance has been taken by the Court. It is comon

know edge that on account of variety of reasons such as'the

del ayi ng tactics of one or the other accused and i nadequaci es of
prosecuting machi nery, fram ng of formal charges get del ayed
consi derably, especially in serious cases where committa
procedure has to be gone through. On that account, the
voter/citizen shall not be denied information regardi ng

cogni zance taken by the Court of an offence punishable with

i mprisonnent for two years or nore. The citizen' s right to

i nformati on, when once it is recognized to be part of the
fundanental right under Article 19(1)(a), cannot be truncated in
the manner in which it has been done. O ause (i) of Section

33(A) (I) therefore falls short of the avowed goal to effectuate the
right of information on a vital aspect. Cases in which cognizance
has been taken shoul d therefore be conprehended within the

area of information accessible to the voters/citizens, in addition
to what is provided for in Clause (i) of Section 33A
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Coming to Clause (ii) of Section 33A(l), the Parlianent

broadly foll owed the pattern shown by the Court itself. This
Court thought it fit to draw a |ine between najor/serious

of fences and ni nor/ non-serious offences while giving direction
No.2 (vide Para 48). If so, the legislative thinking that this

di stinction should also hold good in regard to past cases cannot
be faulted on the ground that the said clause fails to provide
adequate informati on about the candidate. If the Parlianment felt
that the convictions and sentences of the |long past related to
petty/ non serious offences need not be nade available to

el ectorate, it cannot be definitely said that the valuable right to
i nformati on beconmes a casuality. Very often, such offences by
and | arge may not involve noral turpitude. It is not unconmon,

as one of the |l earned senior counsel pointed out that the
political personalities are prosecuted for politically related
activities such as holding-denonstrations and visited with the
puni shment of fine-or short inprisonnent. Information regarding
such instances may not be of real inportance to the electorate
in judging the worth of the relative nerits of the candi dates. At
any rate, it is a matter of perception and bal anci ng of various
factors, as observed supra. The legislative judgnent cannot be
faulted nerely for the reasonthat the pro tenpore directions of
this Court have not been scrupulously followed. As regards
acquittals, it is reasonable to take the view that such information
will not be of much rel'evance i nasnuch as acquittal prim facie
inmplies that the accused is not connected with the crinme or the
prosecution has no legs to stand. It i's not reasonable to expect
that fromthe factum of prosecution resulting in the acquittal, the
voters/citizens would be able tojudge the candidate better. On
the other hand, such information-in general has the potential to
send m sl eadi ng signal s about the honesty and integrity of the
candi dat e

| amtherefore of the view that as regards past crimna
record, what the Parlianment has provided for is fairly adequate.

One nore aspect which needs a brief coment is the

exclusion of offences referred to in sub-Sections (1) and (2) of
Section 8 of the R P. Act, 1951. Section 8 deals with

di squalification on conviction for certain offences. Those

of fences are of serious nature fromthe point of view of nationa
and societal interest. Even the existing provisions, viz., Rule 4A
i nserted by Conduct of Elections (Arendnent) Rules, 2002

nmake a provision for disclosure of such offences in'the

nom nation form Hence, such offences have been excl uded

fromthe anmbit of Cause (ii) of Section 33A.

V. (2). Assets and liabilities

Di scl osure of assets and liabilities is another thorny issue.

If the right to information is to be neaningful and-if it is to serve
its avowed purpose, | amof the considered view that \the

candi date entering the el ectoral contest should be required to

di scl ose the assets and liabilities (barring articles of household
use). A nenber of Parlianment or State Legislature is an elected
representative occupying high public office and at the sane

time, he is a 'public servant’ within the meani ng of Prevention of
Corruption Act as ruled by this Court in the case of P.V.

Nar asi mha Rao Vs. State [(1998) 4 SCC 626]. They are the
repositories of public trust. They have public duties to perform

It is borne out by experience that by virtue of the office they hold
there is a real potential for msuse. The public awareness of
financial position of the candidate will go a long way in form ng

an opi ni on whether the candidate, after election to the office had
amassed wealth either in his own name or in the name of famly
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nmenbers viz., spouse and dependent children. At the tinme when

the candi date seeks re-election, the citizens/voters can have a
conparative idea of the assets before and after the election so

as to assess whether the high public office had possibly been

used for self-aggrandi zement. Incidentally, the disclosure wll
serve as a check agai nst m suse of power for naking quick

noney-a nmal ady whi ch nobody can deny, has been pervading

the political spectrumof our denobcratic nation. As regards
liabilities, the disclosure will enable the voter to know, inter alia,
whet her the candi date has outstandi ng dues payable to public
financial institutions or the Government. Such information has a
rel evant bearing on the antecedents and the propensities of the
candidate in his dealings with public noney. 'Assets and
liabilities’ is one of the inportant aspects to which extensive

ref erence has been made in Association for Denocratic Reforns

case. The Court did consider it, after an el aborate discussion, as
a vital piece of information as far as the voter is concerned. But,
unfortunately, the observations made by this Court in this

regard have been given a short shrift by the Parliament with little
realizati'onthat they have significant bearing on the right to get
i nformation fromthe contesting candidates and such

information is necessary to give effect to the freedom of

expr essi on.

As regards the purpose of disclosure of assets and

liabilities, | would like to make it clear that it is not nmeant to
eval uate whet her the candidate is financially sound or has
sufficient noney to spend in the election. Poor or rich are alike
entitled to contest the election. Every citizen has equa
accessibility in public arena. If the information.is neant to
nobi | i ze public opinion-in favour of an affluent/financially sound
candi date, the tenet of socialistic denobcracy and the concept of
equality so firmy enbedded in our Constitution will be

distorted. | cannot also share the view that this information on
assets woul d enable the public to verify whether unaccounted

noney played a part in contesting the election. So long as the
Expl anation-1 to Section 77 of R P. Act, 1951 stands and the
contributions can legitimately cone fromany source, it is not
possible for a citizen/voter to cause a verification to be made on
those lines. In ny opinion, the real purposes of seeking
information in regard to assets and liabilities are those which
adverted to in the preceding paragraph. It may serve other

pur poses al so, but, | have confined nyself to the rel evancy of
such disclosure vis--vis right to information only.

It has been contended with nmuch force that the right to

i nformati on made available to the voters/citizens by judicia
interpretation has to be balanced with the right of privacy of the
spouse of the contesting candidate and any insistence on the

di scl osure of assets and liabilities of the spouse invades hi's/her
right to privacy which is inplied in Article 21. After giving

anxi ous consideration to this argunment, | amunable to uphold

the sane. In this context, | would Iike to recall the apt words of
Mathew J, in Gobind Vs. State of MP. [(1975) 2 SCC 148]. Wile
anal yzing the right to privacy as an ingredient of Article 21, it
was observed

"There can be no doubt that privacy-
dignity clains deserve to be

examned with care and to be denied
only when an inportant

countervailing interest is shown to be
superior" (enphasis supplied).
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It was then said succinctly:

"If the Court does find that a clained
right is entitled to protection as a
fundanental privacy right, a | aw
infringing it nust satisfy the
conpelling State interest test. Then
the question woul d be whether a

State interest is of such paranount

i mportance as would justify an

i nfringement of the right."

It was further explained-

"Privacy primarily concerns the
individual. 1t therefore relates to and
overl aps with the concept of 1iberty.
The nost serious advocate of privacy
must confess that there are serious
probl ems of defining the essence and
scope of the right. 'Privacy interest in
aut onony nust al so/'be placed in the
context of other rights and val ues."

By calling upon the contesting candidate to disclose the assets
and liabilities of his/her spouse, the fundanmental right to
information of a voter/citizen'is thereby promoted. Wen there is
a conpetition between the right to privacy of an individual and
the right to information of the citizens, the forner right has to
be subordinated to the latter right as it serves |larger public
interest. The right to know about the candi date who intends to
becone a public figure and a representative of the people would
not be effective and real if only truncated information of the
assets and liabilities is given. It cannot be denied that the famly
rel ati onship and social order in our country is such that the
husband and wife | ook to the properties held by them as
bel onging to the famly for all practical purposes, though in the
eye of law the properties may distinctly belong to each of them
By and |l arge, there exists a sort of unity of interest in the
properties held by spouses. The property being kept in the nane
of the spouse benam is not unknown in our country. In this
situation, it could be said that a countervailing or paranount
interest is involved in requiring a candi date who chooses to
subj ect hinmsel f/herself to public gaze and scrutiny to furnish the
details of assets and liabilities of the spouse as well. That is one
way of |ooking at the problem Mre inportant, it is to be noted
that the Parliament itself accepted in principle that not only the
assets of the elected candi dates but also his or her spouse and
dependent chil dren shoul d be disclosed to the constitutiona
authority and the right of privacy should not come in the way of
such disclosure; but, the hitch lies in the fact that the disclosure
has to be nade to the Speaker or Chairman of the House after he
or she is elected. No provision has been made for giving
access to the details filed with the presiding officer of the
House. By doing so, the Parlianment has omtted to give effect to
the principle, which it rightly accepted as a step in aid to
promote integrity in public life. Havi ng accepted the need to
insist on disclosure of assets and liabilities of the elected
candi date together with those of other fanm |y nenbers, the
Parliament refrained frommaking a provision for furnishing the
information at the tinme of filing the nomination. This has
resulted in jeopardizing the right to information inplicitly
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guaranteed by Article 19(1)(a). Therefore, the provision nade in
Section 75A regarding declaration of assets and liabilities of the
el ected candidates to the presiding officer has failed to
effectuate the right to informati on and the freedom of expression
of the voters/citizens.

V. (3). Educational qualifications

The last itemleft for discussion is about educationa
qualifications. In nmy view, the disclosure of information
regardi ng educational qualifications of a candidate is not an
essential conponent of the right to information flow ng from
Article 19(1)(a). By not providing for disclosure of educationa
qualifications, it cannot be said that the Parlianent violated the
guarantee of Article 19(1)(a). Consistent with the principle of
adult suffrage, the Constitution has not prescribed any
educational qualification for being Menber of the House of the
Peopl e or Legislative Assenbly. That apart, | aminclind to think
that the information relating to educational qualifications of
contesting candi dates does not serve any useful purpose in the
present context and scenario. It is.a well known fact that barring
a few exceptions, nost of the candi dates el ected to Parlianent

or the State Legislatures are fairly educated even if they are not
Graduates or Post-Gaduates. To think of illiterate candidates is
based on a factually incorrect assunption. To say that well
educat ed persons such as those having graduate and post -

graduate qualifications will be able to serve the people better
and conduct thenselves in a better way inside and outside the
House i s nothing but overlooking the stark realities. The
experience and events.in public Iife and the Legi sl atures have
denponstrated that the dividing |line between the well educated

and | ess educated fromthe point of view of his/her calibre and
culture is rather thin. Mich depends on-the character of the

i ndi vidual, the sense of devotion to duty and the sense of

concern to the wel fare of the people. These characteristics are
not the nmonopoly of well educated persons. | do not think that it
is necessary to supply information to the voter to facilitate him
to indulge in an infructuous exercise of conparing the

educational qualifications of the candidates. It nay be that
certain candi dates having exceptionally high qualifications in
specialized field may prove useful to the society, but it is natura
to expect that such candi dates would voluntarily come forward
with an account of their own academ c and other talents as a

part of their election programre. Viewed fromany angle, the

i nformati on regardi ng educational qualifications is not a vita
and useful piece of information to the voter, in-ultinmate analysis.
At any rate, two views are reasonably possible. Therefore, it is
not possible to hold that the Parlianent should have necessarily
made t he provision for disclosure of information regarding
educational qualifications of the candi dates.

V. Concl usi ons:
Finally, the summary of my concl usions:
1. Securing information on the basic details concerning the

candi dates contesting for elections to the Parlianment or

State Legislature pronotes freedom of expression and

therefore the right to information forns an integral part of
Article 19(1)(a). This right to information is, however,
qualitatively different fromthe right to get information
about public affairs or the right to receive information
through the Press and el ectronic media, though, to a

certain extent, there may be overl appi ng.

2. The right to vote at the elections to the House of people or
Legi sl ative Assenbly is a constitutional right but not

nerely a statutory right; freedomof voting as distinct from
right to vote is a facet of the fundamental right enshrined in
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Article 19(1)(a). The casting of vote in favour of one or the
ot her candi date marks the acconplishnent of freedom of
expression of the voter.

3. The directives given by this Court in Union of India Vs.
Associ ation for Denocratic Reforns [(2002) 5 SCC 294]
were intended to operate only till the | aw was nade by the

Legislature and in that sense 'pro tenpore’ in nature. Once

| egislation is nade, the Court has to make an i ndependent
assessnment in order to evaluate whether the itens of
information statutorily ordai ned are reasonably adequate

to secure the right of information available to the
voter/citizen. In enbarking on this exercise, the points of

di scl osure indicated by this Court, even if they be tentative
or ad hoc in nature, should be given due wei ght and
substanti al departure therefrom cannot be countenanced.

4. The Court has to take a holistic view and adopt a bal anced
approach in exam ning the |l egislation providing for right to
i nformation and l'ayi ng down the paraneters of that right.

5. Section 33B inserted by the Representation of People (3rd
Amendnent ). Act, 2002 does not pass the test of

constitutionality firstly for the reason that it inposes

bl anket ban on di ssenmination of information other than

that spelt out in the enactnment irrespective of the need of

the hour and the future exigencies and expedi ents and

secondly for the reason that the ban operates despite the

fact that the disclosure of information now provided for is
defici ent and i nadequat e.

6. The right to information provided for by the Parlianment
under Section 33A in regard to the pending crimnal cases

and past involvenent in such cases is reasonably

adequate to safeguard the right to information vested in

the voter/citizen. However, there i's no good reason for

excl udi ng the pendi ng cases i-n_which cogni zance has been

taken by Court fromthe anbit of disclosure.

7. The provision nade in Section 75A regarding decl aration
of assets and liabilities of the elected candi dates to the
Speaker or the Chairnman of the House has failed to

effectuate the right to information and the freedom of
expression of the voters/citizens. Having accepted the

need to insist on disclosure of assets and liabilities of the
el ected candi date together with those of spouse or

dependent children, the Parlianent ought to have nade a
provision for furnishing this information at the tinme of filing
the nomnation. Failure to do so has resulted in the

viol ati on of guarantee under Article 19(1)(a).

8. The failure to provide for disclosure of educationa
qualification does not, in practical terms, infringe the
freedom of expression.

9. The El ection Comm ssion has to issue revised instructions
to ensure inplenmentation of Section 33A subject to what is
laid down in this judgnent regarding the cases in which
cogni zance has been taken. The El ecti on Comm ssion’s

orders related to disclosure of assets and liabilities wll
still hold good and continue to be operative. However,
direction No.4 of para 14 insofar as verification of assets
and liabilities by means of summary enquiry and rejection
of nom nation paper on the ground of furnishing wong

i nformation or suppressing nmaterial information should not
be enforced.
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Accordi ngly,
costs.

the wit petitions stand di sposed of without
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