The Fundamental
Right to Privacy
A Visual Guide

Research and content by Amber Sinha
Design and conceptualization by Pooja Saxena

This document uses the following icons from the Noun Project:
Big Data created by Eliricon
Phone Booth created by Benjamin Bours
Security Camera created by Gregor Cresnar
Fingerprint created by Daouna Jeong
Uterus created by Max Paladii
Medical created by Dinosoft Labs
Envelope created by Bernar Novalyi
Phone Finger Tap created by Artem Kovyazin
Folder Lock created by Hare Krishna
Bowl by Creative Stall
Transgender created by Arthur Shlain
Faith created by Michelle Fosse

Shared under
Creative Commons Attribution 4.0 International license

privacy is the ability of
an individual or group to
seclude themselves, or
information about
themselves, and thereby
express themselves
selectively.

The Fundamental Rights Sub-Committee deliberated on the issue of privacy. K M Munshi,
Harman Singh and Dr. Ambedkar supported a right to privacy of persons, houses, papers
and effects:

The right of the people to be secure in their persons,
houses, papers and effects against unreasonable
searches and seizures shall not be violated and no
warrants shall issue but upon probable cause.

In the early years after independence, the courts took a
very textual view of the fundamental rights, refusing to
read in a right to privacy. The recognition began with the
dissenting judgment in Kharak Singh where Judge Subba
Rao declared it an essential ingredient of liberty.

dr. ambedkar
Others like BN Rau and Alladi Krishnawamy Aiyyar opposed it on grounds that it would
impact the investigatory powers of the police:

If this means that there is to be no search without a
court’s warrant, it may seriously affect the powers of
investigation of the police.
b n rau

The court refused to recognise a right against search
and seizure of documents, since the
constitution-makers had not provided for it.

adoption of universal declaration of human rights

No one shall be subjected to arbitrary interference
with his privacy, family, home or correspondence, nor
to attacks upon his honour and reputation. Everyone
has the right to the protection of the law against such
interference or attacks.
article 12, udhr

kharak singh v. state of up
The right of privacy is not a guaranteed right under our Constitution
and therefore the attempt to ascertain the movements of an individual
which is merely a manner in which privacy is invaded is not an
infringement of a fundamental right

1963

mp sharma v. satish chandra

1954

It was eventually decided to remove the right to privacy from the chapter.

1948

1947

The story of privacy
in independent India

constituent assembly debates

govind v. state of madhya pradesh
The right to privacy must encompass and protect the
personal intimacies of the home, the family, marriage,
motherhood, procreation and child rearing, and is subject to
restriction only on the basis of compelling public interest.

The court held that surveillance has to be targeted and
limited to repeat offenders or serious criminals

t sareetha v. venkata subbaiah
The Andhra Pradesh High Court held that a woman’s choice
to not cohabit with her husband, not have marital intercourse
and not to bear children were a part of the right to privacy
and can be infringed only upon a superior state interest.

1983

malak singh v. state of punjab and haryana

1982

The court recognised the need to protect the
privacy of an innocent citizen. However, it was
unwilling to extend such protection to the guilty.

1973

rm malkani v. state of maharashtra

1975

In 1970, in the RC Cooper case, the idea that fundamental rights
are water-tight compartments was discarded by the Supreme
Court, agreeing with the dissenting judgment in Kharak Singh.
It was later affirmed by the Supreme Court that the RC Cooper
decision clearly agrees with the dissenting judgment in Kharak
Singh and overrules the majority decision.

r. rajagopal v. state of tamil nadu
The right to privacy is the right to be let alone and was also
held enforceable against private actors. This is inconsistent
with the jurisprudence on most fundamental rights which are
only enforceable against the state.

saroj rani v. sudarshan kumar chadha
The decision in Sareetha was overturned. The law permitting
restitution of conjugal rights was considered to serve a social
purpose (prevention of failing marriages) and was held valid.

1996

1984

1998

1994

In T. Sareetha, the Andhra Pradesh High Court held that privacy
is not a unitary concept but is multidimensional, and includes a
woman’s choice whether or not to live with her husband, have
marital intercourse and bear children. Unfortunately, a year later, the
Supreme Court overruled this decision in Saroj Rani.

mr. ‘x’ v. hospital ‘z’
This is also case of application of right to privacy against
private actors, and it was held that it must be balanced
against public interest.

pucl v. union of india
The court provided interim procedural safeguards on
telephone tapping and held that proper procedural
safeguards must be followed.

Right to privacy concerned persons and not places. The
documents of the customer must continue to remain
confidential vis-a-vis the person, even if they are no longer at
the customer’s house and have been shared voluntarily with
another party.

The court recognized the reproductive rights of a mentally retarded
woman and includes both the right to procreate and the right not to do so.

selvi v. state of karnataka
The compulsory administration of techniques such as narco analysis,
polygraph examination and brain-mapping is against the right to privacy
and infringes upon one’s personal space.

r metrani v commissioner of income tax
Search and seizure provisions under the Income Tax Act were
a ‘serious invasion into the privacy of a citizen’ and must be
read strictly and narrowly.

2007

suchita srivastava v. chandigargh administration

2017

district registrar and collector of
hyderbad v. canara bank

2010

The court held mental health treatment
as disclosure of one most private feelings
and as a part of the right to privacy, and
compulsory medical examination can
only be done in case of countervailing
public interest.

2005

2003

sharda v. dharmpal

naz foundation v. government of nct delhi
The Delhi High Court held that the sphere of privacy enables an individual to
attain fulfillment, grow in self-esteem and build relationships of his or her
choice and sexual orientation. Unfortunately, this decision was overruled by
the Supreme Court. A curative petition to review this judgment is pending.

directorate of revenue v. md. nisar holia

nalsa v. union of india

Right to privacy concerned persons and not places. A hotel is

The nine judge bench
constituted in response to the
claim that there was no right
to privacy ruled unanimously
that we have a fundamental
right to privacy
justice srikrishna committee
A committee of experts was constituted by
the Ministry of Electronics and Informational
technology led by Justice Srikrishna to provide
recommendations for data protection law. A white
paper on various issue related to data protection
and privacy was released for comments by the
committee.

Everyone, regardless of sexual orientation or gender identity, is entitled to
enjoy protection from unlawful attacks on their honour and reputation, which
includes the choice to disclose or not to disclose information relating to their
sexual orientation or gender identity.

2015

a public places but a room occupied by a person has the same
protection expected from a private space.

puttaswamy v. union of india

puttaswamy v. union of india
The Aadhaar project was challenged on a number of grounds including the violation
of the right to privacy. In 2015, the Attorney General, Mukul Rohatgi argued that there
was no fundamental right to privacy. His reliance was on two earlier judgments in
MP Sharma v Satish Chandra (1954) and Kharak Singh v State of Uttar Pradesh (1962):
decided by eight- and six-judge benches respectively which denied the existence of
a right to privacy.

abc v. the state

The right to privacy includes the autonomy to choose
one’s employment and any law restricting it should be
subject to strict scrutiny.

hinsa virodhak sangh v. mirzapur
moti kuresh jamat
What an individual chooses to eat is their personal affair
and decisional choice and part of their right to privacy.

Data security rules were notified under the
Information technology Act. These rules provided
limited protection of electronic personal data but
has suffered from non-compliance.

the right to privacy bill
This was the first draft legislation by the
government which envisaged recognising a
statutory Right to Privacy.

2014

anuj garg v. hotel association of india

2012

2008

it act (reasonable security) rules

2011

It was held that compelling a single mother to reveal the name of her
child’s father is a violation of her right to privacy.

personal data protection bill
A new draft privacy legislation drafted by the Department of
Personnel and Training was leaked in 2014.

report of the group of experts on privacy
This report created the committee led by Justice A P Shah
formulated nine privacy principles which should inform the
privacy legislation in India.

Puttaswamy v.
Union of India

2009
january
Constitution of the Unique Identity Authority of India
(uidai) under the Planning Commission.

Why was a nine-judge
bench required?
In 2012 a writ petition was filed by Justice k.s.
Puttaswamy in the Supreme Court of India
challenging the policy of the government in
making an Aadhaar card for every person in India
and its later plans to link various government

Judges, while deciding cases,
must pay heed the decisions in
the past judicial decisions.

benefit schemes to the same. Over time a number

The doctrine of precedent requires that the

of other cases were been filed in the Supreme

decisions made by judges in higher courts (or

Court challenging the Aadhaar project and were

those by larger benches) act as a precedent, so

linked together with the Puttaswamy petition, to

the decisions made by lower courts (or those

be read together.

by smaller benches) in future follow the earlier

2012

2013
september
Supreme Court in an interim order states that no
person should suffer for not having an Aadhaar card.

decision made in the higher courts.

In July 2015, Mukul Rohatgi
questioned the basis of the
challenge to the Aadhaar
project. He argued that there
was no fundamental right
to privacy under the Indian
Constitution.
He relied on judgments in mp Sharma vs Satish
Chandra (decided by an eight-judge bench in
1954) and Kharak Singh vs State of up (decided
by a six-judge bench in 1962) which contain

However, this doctrine is not a mechanical
formula. A judgment, often running into hundreds
of pages, has ratio decidendi (the rationale
for the decision) and obiter dicta (incidental
remarks). It is the ratio decidendi that applies to
future cases, and must be followed, in keeping
with the evolving constitutional philosophy.
Unfortunately, there was not enough attention
given to the fact whether the reference to privacy
in MP Sharma was a part of the ratio decidendi or
simply a stray statement. Equally, while referring
the question to a larger bench, the court did not
examine if the majority judgment in Kharak Singh
was still binding law.

statements denying the right to privacy. As all
subsequent judgments which upheld the right

The hearings before the nine-judge constitutional

to privacy were given by smaller benches, he

bench began in July 2017 and went on for over two

argued that they were incorrect and the older two

weeks. Next, we look into the arguments made

judgments prevailed over them, until a nine judge

before the court.

bench could overrule them.

2015
july
Mukul Rohatgi, the Attorney General of India, argues that privacy is
not a fundamental right quoting an eight judge bench of 1954, and
six judge bench of 1962. He argued that all subsequent judgments
upholding privacy were by smaller benches and thus, incorrect.
august
Three-judge bench of Supreme Court restricts the use of
Aadhaar to the lpg and pds schemes, while holding that no one
would be denied the benefits due to lack of an Aadhaar number.
It also refers the question of right to privacy as a fundamental
right to citizens of India to a Constitutional Bench.
october
The previous order of the Supreme Court is amended to
extend the use of Aadhaar to mnrega, National Social
Assistance Program, pm's Jan Dhan Yojna, and Employees'
Providend Fund Organization along with lpg and pds.

november
Justice k.s. Puttaswamy, former Karnataka High Court Judge,
files a petition before the Supreme Court challenging the
Aadhaar project contending, among other things, that it
violates the fundamental right to privacy.

2014
march
Supreme Court passes an order in the matter of uidai v. cbi that
Aadhaar shall not be made mandatory availing any benefits
and prohibits the uidai from sharing any information in their
database without the data subject's consent.

2016
march
The Aadhaar Act is passed a money bill by the Parliament.

2017
july
A five-judge Bench of the Supreme Court decides that a
nine-judge Bench of the Supreme Court should first decide the
question whether privacy is a fundamental right.
july
A nine judge bench is constituted to hear arguments about the
status of privacy as a fundamental right.
august
The nine-judge bench holds unanimously that privacy is a
fundamental right under the Constitution.

Puttaswamy v.
Union of India

Do the ratio decidendi in mp
Sharma and Kharak Singh mean
that there is no fundamental
right to privacy?

petitioners

The key questions that the court had to
decide in the two cases are not concerned
with the right to privacy
mp sharma
article 20 (3)
kharak singh
article 21

In mp Sharma, the key questions was about search warrants
to obtain evidence being infringing of right against self
incrimination under Article 20(3)
In Kharak Singh, a regulation was struck down on the basis of
intrusion into an individual's personal dwelling being violative
of personal liberty under Article 21

In both these judgements, there are stray statements about privacy. It is the
legal basis of the decisions which has value as a precedent in a case, and not
stray statements irrelevant to rationale followed for the decision.

respondents

The findings on right to privacy
in mp Sharma and Kharak Singh were
correctly decided and have binding
force as precedent
The refusal to recognize right to privacy into Article 20 (3)
is directly relevant to the decision in MP Sharma
The basis for not reading down provisions dealing with shadowing
and reporting of movements of the suspects in Kharak Singh was
the denial of a constitutional rights to privacy

mp sharma
article 20 (3)
kharak singh
article 21

Therefore, in both the above cases, the court’s decision to not recognize
the right to privacy was relevant, and had binding force

Puttaswamy v.
Union of India

Do mp Sharma and Kharak
Singh’s denial of right to
privacy hold after the Maneka
Gandhi decision?

petitioners

Right to privacy is not to be found in
one provision but arises out of the entire
structure of the fundamental rights
mp sharma
kharak singh
bank
nationalization
maneka gandhi
article 14

mp Sharma and Kharak Singh took the earlier view that
fundamental rights were mutually exclusive and to be read
in isolation
This view was set aside by the Bank Nationalisation case (1970)
and Maneka Gandhi (1978) which held that Article 14 (equality),
19 (fundamental freedoms) and 21 (life and personal liberty)
were interconnected

article 19
article 21

There is no need to read privacy specifically in any one article, as there is no one
to one correspondence between privacy and any one right but it is found in the
totality of the fundamental rights

respondents

Fundamental rights must be strictly
and textually interpreted
The Constituent Assembly Debates can be relied upon to interpret
the Constitution; the right to privacy of correspondence, privacy of
home, privacy against search and seizure were included in a draft on
fundamental rights; however, after discussion and dissent notes, these
rights were intentionally dropped, providing evidence of the framers of
Constitution’s intent to exclude privacy as fundamental right
Subsequent judgments holding privacy as a fundamental right
are based on an erroneous reading of Govind v. State of mp. In Govind
itself, the court did not identify a fundamental right to privacy, but
that a claimed right must be implicit in the concept of ordered liberty

s.r. chaudhary v. state
of punjab
constituent
assembly debates

govind v. state of mp

Therefore, the entire body of jurisprudence holding privacy as a fundamental right is wrong

Puttaswamy v.
Union of India

What are the dimensions of
privacy and how do they impact
it as a right?

petitioners

The fundamental right to privacy has
multiple dimensions that must be
adjudicated on a case by case basis
govind v. state of mp

Right to privacy includes spatial privacy, informational privacy,
decisional autonomy, and full development of personality

regina v. secretary of
state ( cjeu )

Right to privacy includes informational self determination
and must include control over one’s data; the mere sharing of
personal information does not disentitle a person of privacy, as
privacy resides in dignity, and not in secrecy

Privacy is hard to strictly define not because it is an ambiguous concept but
because its contours are in a constant state of evolution, therefore, the contours
of privacy must be developed on a case by case basis; this, in no way, renders it
untenable as a fundamental right

respondents

Privacy is an ambiguous concept and
not a homogenous right; it can only be
recognized as a statutory and
common law right
Privacy consists of varied and independent values; these different
aspects do not automatically qualify as fundamental rights;
it is impossible to formulate a high-level principle demarcating the
right to privacy
It has been held that fundamental rights under Articles 14
and 21 cannot be waived; therefore, if privacy as a whole is held
as a fundamental right, it would be impossible to waive it;
this would make it impossible for the state to obtain any
information about a person including identi cation, residential
address, other details for provision of services

wainwright v. home
office ( uk )

article 14
article 21

Some aspects of privacy may be fundamental rights, other may be common law rights;
different facets of the right to privacy cannot be bunched together and declared a right;
therefore, it would be erroneous to recognize a general fundamental right to privacy.

Puttaswamy v.
Union of India

What are the sources of a
fundamental right to privacy?

petitioners

Privacy is presupposed by the
Preamble and Part iii of the Constitution;
further it is a natural right and
international human right
kesavananda bharati

ir coelho v. state of
tamil nadu

vishakha v. state of
rajasthan
article 17 ( iccpr )
bachan singh v. state
of punjab

The Constitution should be read and interpreted in the light of the
Preamble; the Preamble mentions the words liberty and dignity and
privacy is an essential ingredient for both
It is a fallacy to regard fundamental rights as gift from state to
citizens; natural rights are not conferred, but only recognized by the
Constitutions; Part iii of the Constitution does not confer fundamental
rights but confirms their existence and gives them protection; Privacy is
an inviolable part of personhood and a natural right
There is a detailed international framework for the protection of
individual privacy rights; in the absence of domestic law, international
law can be applied and international human rights standards can be
read into fundamental rights

respondents

The Constitution confers fundamental
rights, and only Parliament has the
power to modify them
International obligations should not be used to read new rights and
obligations, which did not exist beforehand in domestic law

manlone v.
metropolitan police
commission (uk )

In some case, an violation of privacy could lead to an infringement of other recognized
rights such as liberty; privacy should be protected as a fundamental right only to the
extent of such infringement; liberty comprises of many rights, some of which may
overlap with privacy but this does not mean privacy is a fundamental right
Any additional rights can only be introduced by the Parliament and not interpreted by
the courts; privacy is subjective and therefore, based on context, the legislature is better
positioned to protect it; in the absence of legislation, it can only be protected as a
common law right, not as a fundamental right

On August 24, 2017, a
nine-judge bench of the
Supreme Court of India
ruled unanimously that
citizens of the country
have a fundamental
right to privacy

Privacy of space

protects private spaces or zones
where one has a reasonable
expectation of privacy from
outside interference or intrusion.
The right to privacy initially focused on protecting “private”
spaces. These included spaces such as the home, from state
interference. This drew from the belief that “a person’s home
is their castle”. However, this idea of privacy is not limited
simply to a person’s home. Privacy rests in ‘person’ and not in
‘places’. Therefore, even outside one’s home, other spaces could
also acquire the character of private spaces, and even public
spaces can afford a degree of privacy.

search and seizure

public places

surveillance

Privacy protects us from the
state’s power to enter our
premises and conduct search of
our properties and persons, and
seizure of documents etc. The
right to privacy requires that such
actions must always be backed by
a just and fair law, with safeguards
and protections for individuals.

Privacy rests in persons, and
not places. So, the protection
of privacy exists outside one’s
home also. All dwelling places like
hostels, guest houses, hotels come
with privacy protections similar to
what one expects in their home.

Many actions, even while carried
out in public spaces, are not
meant for public consumption
but are private. It is not ok
to eavesdrop on people’s
conversation even when they are
in public spaces. Similarly, phone
conversations had in public
spaces, or on a public telephone
is a private communication and
tapping of public phones is an
infringement on our privacy.

“If the reason for protecting privacy is the dignity
of the individual, the rationale for its existence
does not cease merely because the individual has to
interact with others in the public arena. The extent
to which an individual expects privacy in a public
street may be different from that which she expects
in the sanctity of the home. Yet if dignity is the
underlying feature, the basis of recognising the
right to privacy is not denuded in public spaces...
Privacy attaches to the person and not to the place
where it is associated.”
JUSTICE CHANDRACHUD, p28

Privacy of body

protects bodily integrity, and
acts against physical and
psychological intrusions into our
bodies and bodily spaces.
Privacy of body is fundamental to our understanding of our
bodies as private. The understanding of where bodily privacy
extends is contextual and our boundaries may start at our skin,
or the point where we can feel breath, or even till the other
side of the room. It is the point where we feel touched and
physically affected by another person. Similarly, intrusions into
our psychological space without consent and control violate our
bodily privacy.

“The inviolable nature of the human personality
is manifested in the ability to make decisions on
matters intimate to human life. The autonomy of the
individual is associated over matters which can be
kept private. These are concerns over which there
is a legitimate expectation of privacy. The body
and the mind are inseparable elements of the human
personality. The integrity of the body and the
sanctity of the mind can exist on the foundation that
each individual possesses an inalienable ability and
right to preserve a private space in which the human
personality can develop.”
JUSTICE CHANDRACHUD, p242

“The destruction by the state of a sanctified
personal space whether of the body or of the mind is
violative of the guarantee against arbitrary state
action. Privacy of the body entitles an individual to
the integrity of the physical aspects of personhood.
The intersection between one’s mental integrity
and privacy entitles the individual to freedom of
thought, the freedom to believe in what is right, and
the freedom of self-determination.”
JUSTICE CHANDRACHUD, p244

biometrics

reproductive rights

medical examinations

Biometric data such a photograph,
fingerprints etc. contains
information acquired from
individuals, which can be used to
identify them. Unlike other means
of authentication, biometrics can
be captured by high resolution
cameras and used for covert
authentication.

Bodily privacy includes the right of
individuals to make reproductive
choices which include a woman’s
right to have or not have children.
There should be no restriction
on the exercise of reproductive
choices such as a woman's right
to refuse participation in sexual
activity or alternatively the
insistence on use of contraceptive
methods.

Privacy requires that no individual
can be coerced to undergo a
medical examination, which are
by nature, intrusive. The use of
tools such as narco analysis and
brain mapping to invade into an
individual’s mind without their
consent or control violates their
privacy.

Privacy of information

is our right to meaningful
control over the sharing & use
of information about ourselves
without coercion or compulsion.

“Informational privacy is a facet of the right
to privacy. The dangers to privacy in an age of
information can originate not only from the state
but from non-state actors as well. We commend to
the Union Government the need to examine and put
into place a robust regime for data protection. The
creation of such a regime requires a careful and
sensitive balance between individual interests and
legitimate concerns of the state.”
JUSTICE CHANDRACHUD, p263

In the age of Big Data, the collection and analysis of personal
data has tremendous economic value. However, these economic
interests should not be pursued at the expense of personal
privacy. Similarly, modern technology provide excessive
opportunities to governments to monitor and surveil the lives
of citizens. Informed Consent and meaningful choice while
sharing information about ourselves is central to the idea of
informational privacy.

private communication

personal data

Communications including phone
call, emails, letters, text messages
between two or more individuals
are private. Privacy means that it
should be protected against both
surveillance by the government,
and harvesting by private sector
parties for financial gain.

Our use of electronic services
constantly generates personal
data, which have given rise to data
driven business models, where
it is used to profile individuals
and make decisions about them.
Privacy requires that a data
protection law is created to
regulate use of data and protect
individuals.

sensitive personal
data
Various services collect very
sensitive personal information
such as biometric data, identity
data about race, ethnicity,
religions, caste and sexuality,
healthcare and financial data
which can be used to discriminate
against and harm us. Privacy
means a control over such data
and how they are used.

Privacy of choice

means our right to make choices
about our own lives, including
what we eat and wear, and our
gender identities.
The understanding of privacy has expanded to protect intimate
relationships, such as family and marriage, and to include
autonomous decision making. Spatial privacy presumes access
to private spaces, but this may not always be the case due to
economic inability or social mores. Understanding privacy as
choice allows greater protection to private acts of individuals,
even if they are not protected by a spatial privacy. The right to
privacy gives us a choice of preferences on various facets of life.

“The concept [of privacy] is founded on the autonomy
of the individual. The ability of an individual
to make choices lies at the core of the human
personality… Without the ability to make choices,
the inviolability of the personality would be in
doubt. Recognizing a zone of privacy is but an
acknowledgment that each individual must be entitled
to chart and pursue the course of development of
personality. Hence privacy is a postulate of human
dignity itself.”
JUSTICE CHANDRACHUD, p242

“Sexual orientation is an essential attribute of
privacy. Discrimination against an individual on
the basis of sexual orientation is deeply offensive
to the dignity and self-worth of the individual.
Equality demands that the sexual orientation of each
individual in society must be protected on an even
platform. The right to privacy and the protection of
sexual orientation lie at the core of the fundamental
rights guaranteed by Articles 14, 15 and 21 of the
Constitution.”
JUSTICE CHANDRACHUD, p242

food

gender identity

faith

Privacy of choice extends to
what we want to eat. Therefore,
laws which prevent sale or
consumption of certain food and
beverages may be re-examined.
These laws will have to be tied to
a legitimate public purpose and
restrict the choice only to extent
to serve that purpose.

The right of a person to identify
as male, female or a blend of both
or neither, and their choice to
determine their sexual orientation
is fundamental to our ability to
make decisions on matters
intimate to human life.

A person’s right to observe
religious practices as well as
abstain from them is a matter of
both our personal faith and our
public assertions of that faith.
Privacy of choice must grant us
the ability to do both without any
undue interference from others.

