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[1] The Environmental Scans are the first component of the “Free Access to Law — Is it Here to Stay”
global study on the sustainability of FAL initiatives.

[2] The overall goal of this research is to respond to a need to study what free access to law initiatives do
and how they do it. This will lead to an understanding of the effects FAL initiatives have on society and to an
exploration of the factors determining their sustainability. The general hypothesis is that success leads to
sustainability. That is, if the free access to law initiative is successful, it will have greater chances of securing
funds and ensuring sustainability.

[3] The project covers the following regions: (1) Southern and Eastern Africa, (2) Western Africa, (3) Asia
and the Pacific and (4) Canada. In order to complete a cross-case comparative analysis, countries have been
selected to represent multiple legal traditions with FAL initiatives at various stages of development.

[4] In order to fully achieve its goals and specific objectives, the study will produce the following outputs:
e  Collection of free access to law Case Studies, including a series of Environmental Scans
e  Free access to law Best Practices Handbook
e  Free access to law Online Library

[5] For the Environmental Scans, Local Researchers were asked to collect data according to the
Environmental Scan Matrix (see Appendix 1) and draft a synopsis of the data, highlighting the trends, risks and
opportunities for the field of online legal research publication in general and for the FAL initiative in particular.
In sum, the researchers looked at how the individual indicators listed in the Environmental Scan Matrix work
together to impact free access to law.

[6] The results of the Scans provided the local researchers with rich knowledge on the field of law and
informatics in their respective countries as to customize the study’s interview guides according to local
context.



KENYA

By Esther Nyaiyaki Onchana

KENYA’S LEGAL SYSTEM

[7] Kenya is a country lying on the East African Coast; it is bordered by Tanzania, Uganda, Somali, Sudan
and Ethiopia. The country’s population is estimated at 38.7 million (Kenya National Bureau of Statistics, 2009).
Its legal and political structure is anchored on the 1963 independence Constitution which was amended in
1964, so as to establish a Republic with a President as the Head of State. Although there have been several
amendments to the document the country has been struggling to create a new constitution for over last
twenty years (Mugonyi, 2004).

[8] The three arms of the government are the Executive, Parliament and the Judiciary. The Executive arm
of government consists of the President, Vice-President, Prime Minister and Deputy Prime Ministers. In its law-
making role, Parliament is the primary source of the Acts of Parliament which comprise the Laws of Kenya.

[9] Kenya is a member of the Commonwealth and its legal system bears strong historical and
contemporary similarities with the English Common Law system. The mandate of the Judiciary is
administration of justice. It does this through the Court of Appeal, the High Court, the Magistrates’ Courts,
Kadhis’ Courts and the Judicial Service Commission (Constitution of Kenya, § 60-68). The Court of Appeal is the
highest court in the land and its function is to hear appeals from the High Court in certain matters. The court
mostly sits in the capital Nairobi, but travels on circuit to hold sessions at various principal towns in Kenya. The
High Court is the second court in the hierarchy. It has unlimited original jurisdiction in both civil and criminal
matters and is may also hear appeal from magistrate courts and administrative bodies. The High Court is also
the final arbiter in matters concerning the interpretation of the Constitution. There are fifteen High Court
stations in the country. Sixty judges preside over the Court of Appeal and High Court (11 at the Court of Appeal
and 49 at the High Court) (Office of the Registrar to the Judiciary, personal communication, July 14, 2010).

[10] The Law Society of Kenya is Kenya’s only bar association and it has a membership of about 8,000
advocates (The Law Society of Kenya, 2010). There are five chartered institutions that offer law as a degree
programme. Since 1983, to be duly qualified, a person requires a university degree in law that is approved by
the Council for Legal Education.

[11] After completion and approval of the Council of Legal Education, the applicant then petitions the
Chief Justice of Kenya for admission as an Advocate of the High Court of Kenya. Once admitted to the Roll of
Advocates he becomes an officer of the High Court of Kenya (The Advocates Act, 1992).

BACKGROUND OF THE NATIONAL COUNCIL FOR LAW REPORTING

[12] The Court of Appeal and High Court are superior courts of record meaning that all their decisions
ought to be recorded, published and made available to the public. The National Council for Law Reporting
(NCLR) has been given this mandate. The National Council for Law Reporting Act, (1994) outlines the mandate
as:

e the preparation and publication of the reports to be known as the Kenya Law Reports, which shall
contain judgments, rulings and opinions of the superior courts of record;



e undertake such other publication as in the opinion of the Council are reasonably related to or
connected with the preparation and publication of the Kenya Law Reports; and

e to perform any other function conferred on the Council by or under the provision of any other written
law.

[13] By virtue of Legal Notice No.29 of 2009, the Attorney General’s office delegated the power of law
revision conferred on it by the Revision of Laws Act (Cap 1) to NCLR to ‘revise, update and publish the Laws of
Kenya.” NCLR’s flagship publication is the Kenya Law Reports an annual publication containing reportable cases
of the High Court and the Court of Appeal. An online version of the reported and unreported case law has
been available for free since 2007 on www.kenyalaw.org.

[14] Having been in operation for close to a decade, the possible opportunities and threats that face the
organisation are easily recognisable.

OPPORTUNITIES

[15] The Council draws its mandate from an Act of Parliament. This has turned out to be the organisation’s
greatest strength and opportunity. Under the Act, the exchequer is required to appropriate moneys to the
Council for purposes meeting its operational costs (Nat. Coun. Law Rep. Act, §14, 1994). The financial
allocation is not always adequate but at the beginning of every financial year, the Council is guaranteed to pay
its members of staff and to achieve a number of its strategic objectives.

[16] The legal backing places the Council at advantageous position that allows it obtain legal information
emanating from various public institutions, particularly the Judiciary, Attorney General’s office and Parliament,
with ease. The Act specifically enjoins all judges of the High Court and the Court of Appeal, to make available
as soon as practicable, all the decisions they decisions delivered to the NCLR secretariat (Nat. Coun. Law Rep.
Act, §19, 1994).

[17] The Council’s leadership is vested in a Board that draws its membership from a cross section of the
stakeholders among them; Judiciary, Attorney General’s office, Law Society of Kenya and the University of
Nairobi (Law School) (Nat. Coun. Law Rep. Act, §4, 1994). The Council has leveraged on this diverse
representation to create new partnerships and to nurture existing partnerships aimed at accessible publication
and dissemination of publishing legal information and to meet its financial and technical needs.

[18] Approval of the Council’s Strategic Plan for 2009-2012 by the Board in July is a great opportunity for
the organization to concisely map and implement key activities. This is Council’s first Strategic Plan; for a long
time, it mistakenly aligned its activities with the Judiciary’s strategic plan. One of the Council’s strategic
objectives for this period is to “timeously collect, analyse and provide affordable access to accurate and
relevant case law in order to aid the administration of and access to justice, the knowledge and practice of the
law and development of jurisprudence.”(NCLR, 2009)

[19] The hope for a new legal, social and economic order from the conclusion of the process for the review
of the Constitution of Kenya promises to bring with it new opportunities for the Council. The proposed
Constitution that will be subjected to a referendum on August 4, 2010 establishes the right to access
information (Mzalendo, 2010). It also provides that the official languages shall be English and Kiswahili
(Mzalendo, 2010). The current Constitution does not guarantee the right to access information and only
recognizes English as official language. Under the draft Constitution, the state will be required to publish and
publicise any important information affecting the nation. It can be safely assumed that these provisions will
have potential implication for the field legal publication in Kenya. The state, through the Council will be
required to publish legal information in English and Kiswahili languages and to make this information widely
available. This will be a departure from the current practice where all the legal information is published only in
English and can only be obtained from the Government Printer office based in the capital Nairobi.


http://www.kenyalaw.org/

[20] Current and emerging technological tools for re-engineering business operations, improving
productivity and customer satisfaction are an additional opportunity available to the Council. According to the
International Telecommunications Union (ITU), there were 3.5 million internet subscribers in Kenya by the end
June 2009 (ITU, 2010). The official regulatory body the Communications Commissions of Kenya (CCK)
estimated that there were 2 million internet subscribers as at December 2009. Although internet penetration
is low, CCK reports that most of the internet subscribers are mobile users. Kenya had 17.4 mobile phone
subscribers by the end of June 2009 (Communications Commission of Kenya, 2010). According to ITU this
accounted for 7% of mobile subscribers in sub-Saharan Africa. A separate report by Pyramid Research,
estimated that mobile penetration in Kenya’s telecom market will grow by 95% over the next five years
(Pyramid Research, 2009). To exploit this growth the Council is currently engaging premium rate service
providers to explore how to deploy various forms of legal information through short message texting.

THREATS

[21] The Council’s greatest opportunity can at the same time be viewed as its greatest threat. There is a
risk that the legal mandate to publish legal information may be taken away if parliament decides, for one
reason or another, to dissolve the state corporation. Woeful financial allocation by the Treasury continues to
be a risk, more so, after the Council resolved to make all the online legal information accessible for free
thereby cancelling one of its means of revenue.

[22] Competition from the private sector in the provision of public legal information poses a threat to the
Council. The competitors range from established commercial legal publication houses to individuals composed
of court clerks and paralegals. The Council’s major competitor is LawAfrica, a commercial publisher that
combines print publication of legal texts, case law and legislation from the three Eastern African countries of
Tanzania, Uganda and Kenya and online publication through www.lawafrica.com. Individual publishers are

ordinarily current or former paralegal staff attached to law firms or the courts. They compile case law on
specific subjects and avail it to their clientele, mostly practising lawyers and law students in hard bound
booklets or on CD-ROM at a fairly priced cost.

[23] There are various legal risks associated with publishing and dissemination of legal information. These
risks may arise where the identity of certain persons such as children or sexual offences victims involved in
judicial proceedings is not protected. In Kenya, the law specifically prohibits publication of the particulars of a
child or a sexual offences victim, including publication in a law report. Contravention of this requirement is an
offence punishable through payment of a fine or imprisonment or both (Children Act, p.Xlll, 2001). There is
also the potential liability of defamatory suits that may emerge where the summarised law report fails to
accurately capture the facts, parties or the final decision of the court.

[24] The threat of political, social and economic instability at witnessed by the 2007 post election violence
pose a threat to all public service sectors including the Council. Kenya was ranked as 14™ on the Failed State
Index based on various social, economic and political indicators (The Fund for Peace, 2010). The country’s high
levels of poverty and illiteracy have a negative impact on the demand for legal information services. Kenya
National Bureau of Statistics census conducted in 2006 showed that Kenya had a national adult literacy rate of
61.5 % and a numeracy rate of 64.5 %. The critical finding was that on average 38.5 % (7.8 million) of the
Kenyan adult population was illiterate (Kebathi, 2008). Sustainability of free access to law initiatives in Kenya
will depend on efficient management of the above threats.
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UGANDA

By Robert Kirunda

THE STRUCTURE OF UGANDA’S LEGAL SYSTEM: OPPORTUNITY AND RISK

[25] Having been a British colony, Uganda’s legal system is largely influenced by English Common Law.
This is tempered with statutory law enacted by parliament and African customary law. Customary law,
however, only applies when it does not conflict with statutory law. Ugandan legislation is available in print in
the color-coded volumes of the Laws of Uganda. Principal legislation is contained in what are loosely referred
to as Red Volumes while subsidiary legislation is contained in Blue Volumes. The Uganda Law Reform
Commission in 2003 published a Revised Edition of the Laws of Uganda, containing 350 revised Acts and
subsidiary legislation enacted during the period between 1964 and 2000. Moreover, a constitutionally
regulated hierarchy of courts requires the strict adherence to precedent from both within courts in Uganda
and other common law jurisdictions (Constitution of Uganda, c. 8, §129). This presents the need for
publication of cases decided in Uganda and access to decisions decided elsewhere in the commonwealth,
exposing Uganda Legal Information Institute’s (ULII) niche.

[26] The legal sector in Uganda comprises of various institutions concerned with the provision of legal
services, the administration of justice and the enforcement of legal instruments or orders. The Judiciary is an
independent legal organ comprised of Courts of Judicature as provided for by the Constitution. The Judiciary is
entrusted to administer justice through a constitutionally stipulated structure of the Supreme Court, the Court
of Appeal (which also doubles as the Constitutional Court), the High Court as well as the lower bench
comprising of a three tier magisterial structure and other tribunals established by Parliament. Of all the
courts, however, only the High Court enjoys original unlimited jurisdiction and comprises of seven divisions
today. Only the decisions of the High Court and the other superior courts have binding and precedential
effect.

LEGAL INFORMATION ENVIRONMENT AND SOURCES OF LAW

[27] All Acts of parliament, statutes, legal amendments and practice directions are first published in the
weekly Uganda Gazette. On average, a little over 50 copies of the Uganda Gazette are published weekly and
these are only in hard copy and printed in insufficient numbers for the members of the legal profession that
access them (Mahoro, 2006). Copies are only acquired at a fee which would be unnecessary to charge, or at
least reduced, if they were available online. Other information published in the Gazette includes rules, draft
bills, proclamations and legal notices.

[28] Due in part to the country’s turbulent political past resulting in the breakdown of the institutions and
systems of government, law reporting in Uganda has been very weak with very few law reports have been
published in Uganda since 1958. The result has been a telling void in the availability of published judgments
over a long period of years as lawyers and other stake holders are forced to depend on photocopies of
judgments which they request from the courts, notwithstanding the fact that the Law Development Center is
mandated to prepare and publish law reports and other legal material but so far have published only High
Court Bulletins.*

[29] Over the years, however, attempts have been made by various parties to remedy this situation.
Ugandan judgments are now published in various forums. The Uganda Legal Information Institute (ULII:
www.ulii.org) run under the auspices of the judiciary’s Judicial Studies Institute is the only Free Access to Law
institution in Uganda. Drawing from close relations with the Free Access to Law Movement, ULIl is presently

' The Law Development Centre was established by Act of Parliament in 1970



hosted by SAFLII and is responsible for primarily publishing Uganda’s laws and court decisions online. Despite
its constraints and relative nascence, ULIl has made remarkable progress in ensuring accessibility of all statutes
of parliament and of over 150,000 judgments. But there are other players in this environment.

[30] The former East African Court of Appeal, an arm of the earlier East African Community was initially
responsible for the publication of the East African Law Reports (EALR). The Reports published then covered
the decisions of the East African Court of Appeal and the superior courts of the constituent territories, namely,
Kenya, Uganda, Tanzania, Aden, Seychelles and Somali-land. The East Africa Law Reports were published from
1957 to 1975 when they collapsed following the dissolution of the East African Community (Mahoro, 2006).
Following the revival of the East African Court of Appeal, there is now a publication of the Law Reports of the
Court of Appeal of Eastern Africa, which covers decisions of the Court of Appeal of Eastern Africa as well as
decisions of the higher bench in Uganda as practitioners may contribute them to the Editorial board from time
to time.

[31] Since the year 2000, LawAfrica, the Kenyan Commercial publisher responsible for the release of the
EALR, now produces an online version and supplies software of the same at a minimum cost of USS$ 100 per
month primarily to law firms and institutions, as well as, albeit minimally, any interested individuals and
corporations. The Uganda Online Law library, a privately owned provider of legal information also publishes
judicial decisions online at an annual subscription cost of US$ 2,000. This cost is prohibitively high for legal
professionals and law students.

[32] The Commercial Division of the High Court of Uganda initiated the publication of the Uganda
Commercial Law Reports in 1997 (World Bank, 2006). The intention was to publish all the decisions rendered
in that division since its establishment in 1996. In 2005, the Chief Justice, Justice Benjamin Odoki, launched
the first edition of these reports comprising decisions handed down between 1997 and 1998. The decisions of
the rest of the courts of record are published in the Tax Appeals Tribunal Compendium of Judgments and
Rulings, which only covers decisions of the Tax Appeals Tribunal, the High Court Bulletin, which is published by
the Law Development Centre and is not only irregular but also does not cover the full spectrum of decisions
reached by the High Court. The Uganda Law Reports, which were published much earlier than the High Court
Bulletin, have not been published again since 1957, while the Kampala Law Reports are compiled and
published by a law firm, which does so for commercial purposes and the Reports have, in some cases been
considered a non-authentic publication.

[33] Two observations come to the fore from the above remarks: firstly, there is a lot of legal information
that is not available electronically. Remedying this situation would require time and specifically devoted
resources. Secondly, other than the legal information availed by ULII, all the other players in Uganda’s legal
information environment require users to meet overly high costs for access to their undependably supplied
information. On the other hand, ULIl makes available the same information at no cost. Additionally, ULII’s
symbiotic relationship with the judiciary allows it access to a lot of information — past and present — in a more
timely fashion. The fact that the judiciary has since its inception appointed a Law Reporting Officer and
constituted a special committee on law reporting demonstrates that ULII is this environment’s best positioned
and undoubtedly its most effective stakeholder. None of the players in Uganda’s market are better positioned
to address the need for the supply of older judgments than ULIIl. Besides, the absence of an aggressively
competitive environment for the supply of legal information does not foster any urgency on the private players
to catalogue and convert the older decisions into soft copy format and publish them. ULIl on the other hand,
as the official online facility of the judiciary, has access to these decisions and has the responsibility to have
them published online.

[34] The absence of online Government of Uganda legal information has earned the Ugandan Government
the 133" rank in the UN E-Government readiness index (United Nations, 2008). Within the country, however,
legal research is mostly conducted at the most prominent law libraries that include the High Court Library to
which every practicing lawyer is mandated to subscribe and pay an annual membership, the Ministry of Justice



and Constitutional Affairs library, the libraries of law schools of which only the Makerere University law library
and the Law Development Centre library are not only the best stocked but also the only ones updated more
consistently, this notwithstanding that they would not pass for the most current law libraries and are
insufficient for conducting online legal research. None of the above libraries, nor the Legal Informatics Centre
maintains annual subscription to online databases for legal research such as LexisNexis, JSTOR, or Westlaw, to
mention but a few, neither do they have any online presence.

MARKET STRUCTURE OF LEGAL INFORMATION

[35] The commercialization of access to legal resources by private parties, notably Kampala Law Reports
(who only publish hard copies of decisions and compendia of statues) and the Uganda Online Law Library
(which avails soft copies of decisions the owners by their own standard consider landmark or ground breaking)
may not be a major bottleneck to ULIl’'s progress and sustainability as these are not comprehensive, do not
have any advanced features and are costly to acquire. With the number of lawyers growing annually, the
potential pool of future users of the Free Access to Law initiative is on a steady rise. There are five Ugandan
universities with law departments, none of which offer either on or off campus access to commercial
databases whether local or international to both students and alumni. Students are not formally introduced to
these sites (whether by the universities or by private commercial marketing) during their tenure at university
and only find out about them during graduate studies outside Uganda, or after graduation, when they can
afford to subscribe individually or through their employers. These circumstances should naturally compel
Ugandan law students and lawyers to choose a free avenue for access to legal information when conducting
legal research.

[36] The consistently rising costs of initiating and maintaining online publication of legal resources in a
context of a few technological firms faced with high internet costs keeps is but one factor that keeps other
players out of the supply of legal information. Presently, there is no indication of potential players interested
in joining the field of free online legal publishing. Besides, Ugandan university libraries suffer an acute lack of
access or ability to supply the most recent and popular legislations and amendments, as well as case law. The
prevalence of this situation has enabled ULII to fast assert its presence as to fill the void.

[37] At the moment ULIl provides access to legislation and case law. Developing the publication of
secondary legal material, legal publications, practice directions, draft bills, rules, court cause lists, and
tribunals” documents may present an opportunity for ULIl. Another opportunity for ULII lies in interconnection
and integration with other associations through hyper texting so that through links on the site a user is able to
navigate from ULIl to other pages or other sections within a page, as well as other articles and resources
located elsewhere on the web. Potential would also lie in creation of pop-up windows for summaries of the
judicial decisions that are already online. This will avail access of otherwise unavailable information to law
students, lawyers and judicial officers across all the fields of the legal. With no commercial database in the
country doing so, ULIl is also uniquely positioned to provide its users with the opportunity to access previously
amended versions of the Acts of Parliament for their ease of juxtaposition and the appreciation of
jurisprudential coherence.

[38] Scholarly legal information is published in independent journals each run by a different institution.
The East African Journal of Peace and Human Rights is the country’s most widely known, distributed and
internationally refereed journal. Others include the Uganda Law Reform Commission’s Uganda Living Law
Journal, the Islamic University in Uganda’s Journal of Comparative Law and the Law Development Centre’s
Scope Magazine. With the exception of the East African Journal of Peace and Human Rights, and the Uganda
Living Law Journal none of the other publications are available online or distributed widely beyond the region.
Even for the Uganda Living Law Journal, it is available online at the cost of $100 for individual subscription and
$500 for corporate subscription. Exploring the potential of harnessing ULII’s collaboration with universities and
the Law Development Centre presents prospects for the future of legal research. This would through



concluding agreements with the sources of this information and then instead of ULIl having the entire journal,
it would have abstracts of articles in the journals so that if a user reads the abstract and if interested in the
article, they could then purchase the journal.

[39] ULIlI's original mission was to supply regular law reporting of the cases of superior courts in the
country. Its existence has momentarily filled the absence of any interested parties in the field of legal
publication and has resulted in much more regular law reporting of cases of superior courts in Uganda. In the
wake of financial, human resource and other capacity and logistical constraints however, the absence of any
major collaborators other than SALII represents an important risk for FAL in Uganda.

INTERNET AND CELL PHONE PENETRATION

[40] Internet penetration in Uganda is quite low. According to the International Telecommunications
Union statistics, there are only 7.8 internet users per 100 inhabitants in Uganda (ITU, 2009). Although this
number increases with rise in income, this is at a very slow rate. A total of 214,293 active mobile wireless
internet accounts were reported at the end of December 2008, compared to 166,621 in the previous quarter.
Fixed-line internet subscriptions were estimated at 22,000. The number of internet users, on the other hand,
was estimated to be 2.5 million — about 7% of the population (UCC, 2009).

[41] In the urban and semi-urban areas of Uganda, the internet is easily accessible from a variety of
sources, including cafes, libraries, university campuses, government institutions and private businesses albeit
at a very high cost. However, in the rural areas where the population is concentrated, the internet is not easily
accessible. The proportion of households with computer access is 1.2% while the Proportion of households
with internet access is 0.1% (ITU, 2009). This represents a high risk for the FAL which can only be countered by
continued action to boost internet access through public facilities

[42] Cell phone penetration is slightly higher, at 27 cell phone subscriptions per 100 inhabitants, but
compared to other countries this is still considerably low. This, on one hand, may represent a risk for the FAL,
but could also be an opportunity for making statutes and legislations available on CD-ROMs so that they can be
accessed without necessarily being connected on the internet. At the same time, there is a need for software
development to allow work on this project to take place.

[43] Recently, a possible incentive has arisen that would motivate lawyers to increase internet access
within the legal fraternity and thus increase free access to legal information in Uganda. Each year, all law firms
are required by law to be inspected for suitability to operate as chambers while new firms are inspected for
suitability before approval. During these inspections, the case has been made for the Law Council to find
chambers suitable if they have access to the ULIl website and a stable internet connection. In the result, most
law firms now consider it a necessity to ensure the stability of their internet connection while new firms find it
as a means of circumventing the rigorous requirement of having a complete and functional library. It is
suggested that ULIl should consider lobbying the Committee of the Uganda Law Society on Continuing Legal
Education to have access to the internet and acquisition of online research skills made a mandatory
requirement for all lawyers to have their practicing licenses renewed. To motivate the legal fraternity even
further, the Law Society would work with ULII on structuring a course or training workshops on the role of the
Free Access to Law movement in legal research for teachers and practitioners of law. The resultant logistical
challenge (one that is not insurmountable) of course would be that ULIl would require human and financial
resources to offer the said trainings. In the long run however, this approach guarantees a sustainable
dependability of the legal fraternity on ULIlI’s resources and infrastructure as the fraternity will only grow
larger with every law school graduation and approval of new chambers.



CONCLUSION

[44] The legal profession in Uganda is organized into societies with 5 lawyers’ associations, made up of
well over 2000 practising lawyers, both private practising advocates and state attorneys, and 3 judiciary
associations comprising of 400 judicial officers. Free Access to Law represents an enormous value to lawyers
across Uganda, and the capacity to access high quality, comprehensive databases has prompted the Ugandan
judiciary to support ULIl, enabling ULl become the country’s only provider of freely accessible legal
information.

[45] To date, SAFLII has been hosting and maintaining the ULIl website on ULII’s behalf. ULIIl essentially
consists of a content acquisition and processing team. This has hampered the development of ULIl and
inclusion of new and diverse legal information. It was decided that ULII is to take full control of its technical
and content infrastructure, though this has not yet been actualized.

[46] Within three years of operation, ULIl has exhibited the potential to develop, perfect and expand its
uses and functions due, in part, to the support from SAFLII, regular funding from the Judiciary and will
hopefully acquire much needed donor funding soon. The prospects are bright for ULIl to continue providing
free access to law and legal resources in a favourable context, if in its mandate and operation can be
inculcated the consistent production of positive outputs and outcomes by increasing the number of databases,
improving the quality and quantity of the legal information published, thereby increasing the number of users
and consequently improving the capacity to conduct legal research, users being able to use current material,
and less expenditures on legal information material.



HONG KONG

By Tao Zhongyi

ONLINE LEGAL RESEARCH PUBLICATION IN GENERAL

[48] Online legal research publication is flourishing in Hong Kong. Primary sources, including Hong Kong
ordinances, regulations, and judgments, have been sorted out into online databases accessible to a variety of
users. Publishers have also provided fully or partly electronic version of journals and magazines for online
browsing. Public and university libraries also offer indexes and training for online legal research.

OPPORTUNITIES

[49] Hong Kong has a good technical, social and political environment for the field of online legal research
publication.
[50] Hong Kong has an excellent ICT infrastructure. The administrative region ranks second for the Asia

Pacific Region and twelfth in the world in the ITU’s ICT Development Index (IDI) (ITU, 2009). Proportion of
households with internet access reaches 77.7% and for government employees, this statistic climbs up to 93%
(Government of Hong Kong, 2009). Online legal information users, from law students, to lawyers, to judicial
offers, generally have good internet access.

[51] More than 100-years of rule of law tradition also provide a positive social environment for both legal
practice and research. There are three law schools and around 8600 legal professionals in Hong Kong,
including judges and judicial officers, barristers and solicitors in a region where the total population is 6.98
million. Together, law students, academics and legal professionals provide a considerable market for legal
publication.

[52] The Hong Kong government has also provided a good e-information environment. In accordance with
the Code on Access to Information (Government of Hong Kong, 1995), nearly all government bureaus and
departments are committed to making information available to the public. It is important to highlight,
however, that not having been legislated by the Legislative Council, this Code has limited legal status.”

[53] The government uses the internet to disseminate information on its policies, services and activities,
and to communicate with the public. All bureaus and departments produce their home pages in both Chinese
(traditional and simplified) and English. The Legislative Council and Judiciary offer comprehensive and regularly
up-dated databases of Hong Kong laws and judgments. The Copyright Ordinance of Hong Kong entitles the
government to copyright Hong Kong legislation and judgments. In accordance to the Copyright Ordinance,
unless in very limited situations, any reproduction or making available of copyright works to the public is
prohibited without prior authorization. However, the Department of Justice does provide permission to
reproduce legislation for non-commercial purpose. Other government websites also give permission for non-
commercial use of the legal information in general. All of these sites provide important data sources for FAL
initiatives.

See the Hong Kong Journalists Association on this issue. They are requesting that rather than a Code, an Access to Information Act is
required in Hong Kong (Hong Kong Journalists Association, 2010)



RISKS

[54] Online legal information resources can be categorizes into (1) free resources and (2) fee-based
resources. The free resources are offered mainly by the public sector, i.e., government bureaus, public libraries
and universities, and also non-profit organizations. Although more and more law students, researchers and
attorneys use both fee-based and free resource for online legal research, there are still obstacles to
comprehensive, accessible documentation. Law journals, whether academic or not, are not completely
published online —some of the magazines or journals only offer abstracts or are limited to current issues. There
are also some titles that are not included in commercial databases. Absence of particular sources can
represent both a risk and an opportunity for online legal research. If the FAL initiatives have the means to
digitize the documents, this can represent an opportunity: the initiatives may have the opportunity to publish
documentation that is not available anywhere else. However, if the initiatives rely on pulling documents from
other sites where comprehensiveness is not guaranteed, this can represent a considerable risk for
sustainability.

[55] Another obstacle to the dissemination of freely accessible legal information is limited ICT training.
Libraries have occasional training for students and firms or profession associations, and also hold programs for
attorneys. Compared to the frequent and regular training provided by staff from commercial databases,
introduction to and training for free online resources is insufficient. Some online sources remain unknown to
the legal community. For example, the website of Department of Intellectual Property has the Intellectual
Property Database for Guangdong, Hong Kong and Macao, but many law students and lawyers even in the
field of intellectual property are unaware of this the database. Legal researchers may still resort to fee-based
resources which have been acknowledged by peers. Training for various online resources, especially free
online resources is deficient and this impacts the full utilization of online resources.

OPPORTUNITIES AND CHALLENGES OF FREE ACCESS TO LAW IN HONG KONG

[56] HKLII (http://www.hklii.org.hk/ ) is a project of the Law & Technology Centre, a centre jointly
established by the Department of Computer Science and the Faculty of Law of the University of Hong Kong. As
introduced on its website, the HKLII has obtained the kind assistance of the Australasian Legal Information
Institute (AustLll) in its development. With a view to promote and support the rule of law in Hong Kong, HKLII

is a free, independent, non-profit internet facility providing the public with legal information relating to Hong
Kong. HKLII supports and participates in the Free Access to Law movement.

OPPORTUNITIES

[57] HKLII is generally operating within what seems to be a favourable context. As illustrated above, Hong
Kong has a good technical, policy and legal environment for online legal research publication. This statement is
also applicable to Free Access to Law project. HKLII has obtained assistance from several data sources, i.e., the
Judiciary, the Department of Justice, the Hong Kong International Arbitration Centre (HKIAC), the Law Library
of the University of Hong Kong Libraries and the Centre for Comparative and Public Law, Faculty of Law,
University of Hong Kong.

[58] HKLII offers comprehensive legal information databases, including databases of judgments, databases
of legislations, and secondary material databases. The judgments database can be searched by name and by
year while legislation can be searched by title name and chapter number. The interface is often considered to
be user-friendly and allows for easy browsing. HKLII has also a column of updates, which enables the users to
obtain the latest judgments. These advantages make HKLII welcomed by the legal community, and even the
public.


http://www.hklii.org.hk/

[59] There are nearly 4 000 law students’ enrolled in Hong Kong’s three law schools. This represents 1 law
student for every 1,763.8 inhabitants compared to a nearby country, The Philippines, where the ratio is 1 law
student for every 4,862 inhabitants. Hong Kong law schools also offer graduate level degrees, including LLM,
Mphil and PhD. This represents a significant pool of legal researchers.

[60] Although the fact that the Universities offer free access to commercial databases (such as Westlaw
and LexisNexis) could be looked at as a risk for the provision of Free Access to Law, it is worthwhile to consider
this situation as an opportunity. If FAL initiatives offer high quality services that are used by students
throughout their education, FAL initiatives may also be the only sources these students continue to have
access to once they complete their studies. Between 1,000 and 1,500 students graduate from Hong Kong law
schools every year, and as a result, may cease to have access to commercial databases through their
universities. FAL initiatives have the opportunity to provide access to legal information to both students and
graduates.

[61] This potential pool of expert users represents yet another opportunity for FAL initiatives. As discussed
below in the Challenges section, there are many Free Access to Law websites in Hong Kong and HKLII is
experiencing difficulty in differentiating itself from these sources which are mainly government run sites. This
is a potential opportunity for HKLII to offer value added features such as annotations and document tracing.

CHALLENGES

[62] Sustainability of a Free Access to Law initiatives depends upon its innovation, and capacity to provide
services. To obtain reinvestment, FAL initiatives should present satisfactory outputs and outcomes for target
users. HKLII has faced challenges in this regard.

[63] The content and services of HKLII, to some extent, are not distinctive enough among other free online
resources. It offers comprehensive legal information databases which enables the users to locate and search
multiple databases through one website. The speed is also advanced. But with the development of online legal
resources, these advantages have become less and less outstanding. There are many online sources
maintained by various authorities of government which are offering free and comprehensive legal information
to the public. Bilingual Laws Information System (BLIS) on the website of Department of Justice contains The
Laws of Hong Kong in English and Chinese and selected constitutional documents (Hong Kong Department of
Justice, 2010). The website of Judiciary offers a database of case judgments which are of significance as legal
precedents on points of law, practice and procedure of the courts and of public interests from most of courts
(The Judiciary of Hong Kong, 2010). Data is regularly updated. In the normal course of events, a judgment will
be published on this website within 3 working days of its reception. Different bureaus have their own websites
to illustrate the application of particular ordinances and regulations with relation to their authority.

[64] Commercial online sources are strong competitors. They often offer more comprehensive databases
and services. LexisNexis contains the full-text of Hong Kong Cases (1947- ) and Hong Kong Public Law Reports
(1994-1997) (LexisNexis, 2010). Westlaw International provides full-text legislation, case law and law reviews
covering a number of jurisdictions, including Hong Kong. Its Hong Kong content highlights include Hong Kong
Case Law, Hong Kong Law Reports & Digest (1905-), Hong Kong Latest Judgment Alert Service (1999-), Hong
Kong legislation, Hong Kong journals, Hong Kong Law Journal and Journal of Chinese & Comparative Law and
Hong Kong Civil Procedure (White Book) (Thomson Reuters, 2010).

[65] Commercial online resources not only offer key word searches, but also additional services, including
subject indexes, summary, highlights, etc. Users are able to locate all cases subject to certain statute or certain
judgment. The key issues are highlighted at the beginning of the text. All of these services are essential for

* There are three universities with law school in Hong Kong. The number comes out by adding the student numbers of the three law
schools together. The University of Hong Kong, around 1, 500 law school students (The University fo Hong Kong, 2007); Chinese
University of Hong Kong , 1317 law school students as of 2009 (The Chinese University of Hong Kong, 2009); City University of Hong Kong,
around 1000 law school students as of 2008, (School of Law - City University of Hong Kong, 2009)



academics, as well as attorneys. The collection of news, magazines, and journals enable the users to locate all
the information from one source.

[66] Compared to fee-based online legal research sources, HKLIl appears to suffer from certain
deficiencies. Although searching for certain cases or statutes is convenient through HKLII, to locate related
cases or rapidly identify issues would be difficult. Most of the journals are not available through the service,
which means that researches must still refer to fee-based online resources for complete research. Due to
those factors, although commercial online resources are rather expensive, most of firms and universities still
purchase them as essential legal research resources.

CONCLUSION

[67] Overall, Hong Kong offers a favourable context for online legal research publication as well as FAL
initiatives in terms of its excellent ICT infrastructure, good e-information environment and rule of law
tradition. Online legal research publication has become an increasingly important source of legal information
although improvements stand to be made with regards to comprehensiveness of available documentation and
technical training for users.

[68] With the assistance of data sources — those being mainly the databases of government — HKLII
provides free access to legal information to the public conveniently and efficiently. It is recognized by the legal
community. However, it still faces cha